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ATTORNEYS GENERAL OF THE STATE OF MICHIGAN 
SINCE 1836. 



APPOINTED. 



DANIEL LE ROY July 18, 1836-1837 

PETER MOREY March 21, 1887-1841 

ZEPHANIAH PLATT March 4, 1841-1843 

ELON FARNSWORTH March 9, 1843-1845 

HENRY N. WALKER March 24, 1845-1847 

EDWARD MUNDY March 12, 1847-1848 

GEORGE V. N. LOTHROP April 3, 1848-1860 

ELECTED. 

WILLIAM HALE 1861-1854 

JACOB M. HOWARD 1856-1860 

CHARLES UPSON 1861-1864 

ALBERT WILLIAMS -. 1866-1866 

WILLIAM L. STOUGHTON. 1867-1868 

DWIGHT MAY 1869-1872 

BYRON D. BALL (a) 1873-1874 

ISAAC MARSTON April 1, 1874-1874 

ANDREW J. SMITH 1876-1876 

OTTO KIRCHNER 18n-1880 

JACOB J. VAN RIPER 1881-1884 

MOSES TAGGART 1886-1888 

STEPHEN V. R. TROWBRIDGE (b) 1889-1890 

BENJAMIN W. HUSTON March 25, 1890-1880 

ADOLPHUS A. ELLIS 1891-1894 

FRED A. MAYNARD 1895-1898 

HORACE M.OREN 1899-1902 

CHARLES A. BLAIR 1903-1904 

JOHN E. BIRD (c) 1905-1910 

FRANZ C. KUHN June?, 1910-1912 

(a) resigned April 1. 1874. Isaac Marston appointed to fill vacancy. 

(b) reaigned liUrch 25, 1890. Benjamin W. Huston appointed to fill vacancy. 

(c) resigned June 6, 1910. Freni C. Kuhn appointed to fill vacancy. 
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ANNUAL REPORT, 1912. 



STATE OF MICHIGAN, 
' Attorney Qeneral's Ofllce, 

lADBing, July 1, 1912. 

To the Legislature of the State of Michigan : 

In compliance with the law, I have the honor herewith to present the 
anntia.1 report of the bnsinesa of this department for the flacal year end- 
ing June 30, 1912, inclnding official opinionB and an abstract of the- 
official reports of the prosecnting attorneys of the conntlea of the State,, 
showing the number of prosecntions, convictionB, acquittals, etc. 

Four indexes are Included : a "Table of Cases" an "Index of Names 
of Opinions," "Subjects of Opinions," and "General Index to Beport." 

The various matters contained in this report are arranged as Schedules 
"A" to "S," inclusive and are classified as follows :— 

Schedule A. — Statement of criminal cases, habeas corpus cases, and 
requisitions. 

Schedule B. — Statement of mandamos aod prohibition cases. 

ScBEonLB C. — Statement of quo warranto cases. 

Schedule D. — Statement of chancery cases in State courts and cases 
in equity in United States courts. 

ScHEDuui E. — Statement of proceedings for the collection of escheated 
estates. 

Schedule F. — Statement of inheritance tax proceedings. 

Schedule G. — Statement of proceedings relative to insane persons con- 
fined in State hospitals containing : (a) statement of money collected and 
paid to the State, through the efforts of attorney general, with the co- 
operation of medical superintendents of the various hospitals, auditor 
general and judges of probate, as re-imburaement to the state for the sup- 
port of certain insane persons in State hospitals, (b) statement of status 
of proceedings for reimbursement. 

Schedule H. — Statement of assumpsit cases, ejectment and removal 
cases, trespass on the case preceedings, and miscellaneous ca$^)(^)ii|^ 



8 ANNUAL REPORT. 1912. 

ScHBDULH I. — Statement of amounta recorered as reimbursem^its for 
"coBts of Bnits." 

BcHBDULB J. — List of insiirauce companies whose articles of associa- 
tion, amendments to articles of association, etc., have been approved; 
and statement of the approval fees received and paid to state treasurer. 

ScHBDVLH K. — Snmmary-statement covering, approximately, all 
amounts collected and paid to tbe State tbroagfa the Attoruej Ooieral, 
during the fiscal year ending June 30, 1912, 

Schedule L. — Official opinions of the attorney general. 

ScHBDULB M. — Abstract of the semi-annual reports of the proaecnting 
attorneys for the fiscal year ending June 30, 1912, and 

ScHBDUiA N. — ^Recapitulation of the semi-annual reports of the prose- 
cuting attorneys for the fiscal year ending June 30, 1912, and 

ecHSJDULB 0. — List of prosecuting attorneys, in office, June 30, 1912, 
with names of county seats and postofflce addresses. 

Schedule P. — Index — Table of cases. 

ScHBDULE Q. — Index of names of opinions. 

ScHBDuiA R. — Index to subjects of opinions. 
SoHBDULE S. — Index— Oeneral index to report. 

Respectfully submitted, 

FRANZ C. KOHN, 

Attorney General. 
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SCHEDULE "A". 
Statements of criminal cases and habeas corpus cases. 



CRIMINAL CASES DISPOSED OF-Sopreme Court. 

People vs. 0. A. Fritch. Error to Eecorilep's Court of Detroit. Con- 
victed of manslaughter. Argued and Bubmitted, November 17, 1911. 
Reversed and new trial ordered, May 31, 1912. 19 D. L. N., page 394. 

People vs. Herold D. Whiting. Error to Recorder's Court of Detroit. 
Appeal not prosecuted. Defendant served out his sentence. 

People vs. Frank Eadley. Error of Wayne (Srcuit. Appeal not 
prosecuted. 

People vs. Carl Eberle and Btephan H. Carroll. Violation of local 
option law. Exceptions from Jackson Circntt. Argued and submitted, 
October 21, 1910. AlBrmed, December 8, 1911. 167 Mich., page 477. 
Defendants have appealed from their conviction to the Supreme Court 
of the United States. 

People vs. Robert Herzog, Error to Recorder's Court of Detroit. No 
return made. Appeal not prosecuted. Treated as dismissed. 

People vs. Arthur Chambers. Error to Recorder's Court of Detroit. 
Larceny. October 4, 1911, case dismissed on motion for want of proseco- 
tion. 

People vs. Bartolomeo Sartori. Error to Kent Circuit. Murder in 
the first degree. November 16 and 17, 1911. Ai^ed and submitted, 
January 23, 1912. Conviction affirmed. 168 Mich. 308. 

People vs. Bennie Lapidus. Exceptions from Ottawa Circuit. Lar- 
ceny. June 23, 1911, submitted on briefs. September 29, 1911. Judg- 
ment reversed and new trial ordered. 167 Mich,, page 53. 

People vs. August Oblaser. Error to Wayne Circuit. Murder in the 
second degree. January 20, 1911, argued and submitted. Affirmed, 
November 3, 1911. Application for rehearing denied, March 30, 1912. 
168 Mich., page 227. 

People vs. Theodore Swenson. Error to Houghton Circuit, Viola- 
tion of the liquor law. Submitted April 20, 1911. Affirmed, July .'i, 
1911. 166 Mich., page 511. Defendant has appealed from his conviction 
to the Supreme Court of the United States. 
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10 ANNUAL REPORT, 1912. 

People vs. Julius Martin. Exceptions from Calhoua Circoit Viola- 
tion of local option law. Ai^ed and enbmltted, January 18, 1912. 
.\iBrmed, March 12, 1912. 19 I>. L. N. 827. 

People V8, Walter Lewis. BxceptionB from Allegan Circuit. Viola- 
tion of the local option law. April 20, 1911, argued and Hnbmitled. 
Affirmed, July 5, 1911. 166 Mich., page 513. 

People vs. Frank Hancock. IDxceptions from All^an Circuit. Viola- 
tion of local option law. Submitted on briefs, April 20, 1911. Reversed, 
September 29, 1911. 166 Mich., page 654. 

People vs. James Parker. Error to Jackson Circuit. Statutory rape. 
Submitted on briefs, April 20, 1911. Reversed. 166 Mich., page 587. 

People vs. Joseph Cismadija. Error to Kalamazoo Circuit. Assault 
with intent to murder. Argued and submitted, June 23, 1911'. Reversed 
and new trial ordered, October 2, 1911. 167 Mich., page 210. 

People vs. Fred G. Adler and Gar A. Adler. Exceptions from Jack- 
son Circuit. Violation of local option law. Submitted on briefs, Novem- 
ber 16, 1911. Affirmed March 29, 1912. 19 D. L. N. 110. 

People vs. David Stewart. Error to Berrien Circuit. Hawking and 
peddling without license. Submitted oa briefs, June 23, ISll. Affirmed, 
November 3, 1911. 167 Mich., 417. Defendant has appealed from his 
conviction to the Supreme Court of the United States. 

People vs. Frank Schafran. Error to Recorder's Court of Detroit. 
Selling liquors without a valid license. Argued and submitted, Nov^n- 
ber 17, 1911. Affirmed, January 23, 1912. 168 Mich., 324. 

People vs. Walter Knox. Motion for writ of error. Hillsdale Cir- 
cuit. Time has expired for appeal. Treated as dismissed. 

People vs. Victor Tonnelier. Error to Berrien Circuit. Gaming and 
slot machines. Submitted on briefs, November 16, 1911. Reversed and 
new trial ordered, December 8, 1911. 167 Mich., 638. 

People vs. JudBon I. Barrett. Error to Kent Circuit. Obtaining money 
under false pretenses, .\fter filing notice of appeal, the respondent sub- 
mitted himself for sentence and was placed on probation for one year. 
March 15, 1912. stipulation dismissing appeal approved and filed. 

People vs. Jesse J. Shurkey. Certiorari from Bay Circuit. Defendant 
convicted of bastardy. No return made to Supreme Court. The re- 
Epondent will not prosecute his writ. Case treated as dismissed. 

People vs. Luigi Caruso and Ignatio DeMarino. Error to St. Clair 
Circuit. Lanenv. Argued and submitted, April 18, 1913. Reversed and 
new trial order^. May 3, 1912. 19 D. L. N. 241. 
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ATTORNBT GENERAL. 11 

People VB. Fred Tart. Exceptions from Oceana Circuit, Submitted 
January I8th, 1912.' March 30, 1912, reversed and respondent discharged. 
19 D. h. N. 114. 

People VB. Beth M. Angle. Error to Jackson Circuit. Babmitted on 
briefs, January 18, 1912. May 31, 1912, remanded for trial. 19 D. L. 
N. page 362. 

Pe(q)le vs. Moses Oppenheimer. Certiorari from Wayne Circuit. April 
18, argued and submitted. May 31, 1912, affirmed. 19 D. h. N. page 
349. 

People vs. John Peroni. Exception before sentence from Houghton. 
Keeping disorderly house. Januarv 19, 1912, submitted on briefs. 
March 12, 1912, afttrmed. 19 D. L. N. 9. 

People vs. Geo. Upton. E^xceptions from Mecosta Circuit. Assault 
and battery. January 18, 1912, submitted on briefs. March 12, 1912, 
conviction set a«ide and a new trial granted. 19 D. L. N. 53. 

People vs. George A. Osborne. Exceptions from Calhoun Circuit. 
Illegal voting. April 18, 1912, submitted on briefs. May 3, 1912, nev 
trial granted. 19 D. L. N. page 305. 

People vs. Harvey Durham. Exceptions from Mason Circuit. Assault 
with intent to do great bodily harm. Submitted on briefs, April IS, 
1912. May 31, 1912, reversed and new trial granted. 19 D. L. N. 412. 

People vs. Thomas Harrison. Error to Prraqae Isle Circnit. Man- 
slaughter. Argued and submitted, April 18, 1912. May 3, 1912, affirmed. 
19 D. L. N. 253. 

People vs. John Wright. Error from Superior Court of Grand Bapids. 
Grand larceny. Ai^ned and submitted, April 18, 1912. May 3, 1912, 
affirmed. 19 D. L. N. 287. 

People vs. Gust. Ekola. Exceptions from Marquette Circuit. Lewd 
and lascivious behavior. Submitted on briefs. April 18, 1912. May 3, 
1912, affirmed and remanded. 19 D. L. K. 264. 

People vs. Perry Gregg. Error to Eaton Circuit. Obtaining money 
bv embezzlement. Submitted on briefs, April 18, 1912. May 4, 1912, 
affirmed. 19 D. L. N. 270. 

People vs. Ludwig Schneider. Error to Jackson Circuit. Violation of 
liquor laws. Submitted on briefs, April 18. 1912. May 3. 1912, ex- 
ceptions over-ruled and remanded for judgment. 19 D. L. N. 251. 
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CRIMINAL CASES, PENDING, - Snpreme Court. 

People vs. Beonie Campbell. Error to Houghton Circuit. 

People vs. Henuoo L. Swift Exceptions from Charlevoix Circuit. 
Gross indecoicy. Ar^ed and submitted, April IS, 1912. 

People vs. Maynard Mulvany. Exceptions before sentence from Eaton 
Circuit. Assault and battery. June 13, 1912, argued and submitted. 

People vs. Fred Case. Certiorari from Ionia Circuit. June 13, 1912. 
Submitted on briefs. 

People vs. Ari W. Wilson. Error from Missaukee Circuit. Submitted 
June 13tb, 1912, with permission to file supplemental briefs for the 
people and a reply brief for the respondent. 

People vs. Emma Nealy, Error to Livingston Circuit. April 18, 
1912. Sulmiitted on briefs. 

People vs. Dunston. EiXceptioDS from Oakland Circuit. 

People vs. Prank La Londe. Exceptions from Cheboygan Circuit. 
Argued and submitted, June 14, 1912. 

People vs. Helen Bryan. Error from Becorder's Court of Detroit. 
Larceny from the person. Submitted on briefs, June 14, 1912. 

People vs. Carl Tessmer. Elxceptions from Washtenaw. June 14, 
1912. Argued and sulnnitted. 

People vs. Dennis Cain. Error to Jackson Circuit, Violation of local 
option law. Submitted on briefs, June 13, 1912, 

People vs. Benjamin Davis. Exceptions before sentence from Mason 
Circuit. Violation of liquor law. Submitted oa briefs, June 13, 1912. 

People vs. Robert B. Bell. Exceptions from Ionia Circuit. Violation 
of local option law. June 13, 1912, argued and submitted. 

People vs. Stephan Basta. Error to Recorder's Court of Detroit. 

People vs, John Karamohl, Exceptions before sentence from Emmet 
Circuit. 

People vs. Gordon Quider, Exceptions before sentence from Record- 
er's Conrt, Detroit. June 20, 1912, argued and submitted. 

People vs. George Dudley. Error to Superior Court of Grand Rapidsj 
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ATTORNEY GENERAL. 13 

People VS. Anna Huff. Exceptions from Superior Court of Orand 
Rapids. 

People vs. Harry Singer. Exceptions from Superior Court of Grand 
Rapids. 

People V8. Harry S^al. Exceptions from Superior Court of Grand 
Rapids. 

People vs. JoseiA Mire. Error to Lenawee Circuit. 

People vs. Paul Hoek. Error to Superior Court of Grand Rapids. 

HABEAS CORPUS CASES DISPOSED OF-Snpreme Court. 

In re William Forscutt. Petition for habeas corpufi by William 
Forscutt for his release from confln^nent in the State prison under an 
indeterminate sentence. Argued and submitted, October 4tii, 1911. 
Prisoner discharged, November 3, 1911. 167 Mich. 438. 

In re Emma Necly. Petition for habeas corpus. Argued and sub- 
mitted, December 20, 1911. Petition denied and prisoner remanded same 
date. Not reported in Michigan Reports. 

In re John A. Adams. Petition for certiorari filed and later a petition 
for habeas corpus. Argued and submitted April 2, 1912. 

HABEAS CORPUS CASES DISPOSED OF-Clrcnlt Coart. 

In re William Forscutt. In Circuit Court for Jackson County. Ap- 
plication for habeas corpus for relief from state prison. Argued and 
submitted, August 7, 1911. Writ denied without prejudice and prisoner 
remanded, August 10, 1911. See same case in Supreme Court above. 

In re Dora Burdick Riley. Petition of Prank I. Riley for release of 
Dora Burdick Riley from Industrial Heme for Girls, Adrian. Ai^ued 
and submitted. May 29th, 1912. Order discharging Dora Burdick 
Riley from the Industrial Home for Giria, June 10, 1912. 



CRIBIINAIi CASES PENDING-Snpreme Coart, U. S. 

Theo. SweuBon vs. the People. Appeal from the affirmance of the con- 
viction of appellant in the Supreme Court of Michigan. 

Carl Eberle and Stephan H. Carroll vs. People. Appeal from the 
affirmance of conviction of appellants in the Supreme Court of the 
State of Michigan. 

David J. Stewart vs. People. Appeal from affirmance of conviction by 
appeal in Supreme Court of Michigan. ^^ ■ 
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UAB£AS CORPUS CASES P£NDINO-Sapreme Oonrt. 

In re Charles E. Blaahfleld. Supreme Court number 21860. Applica- 
tion for certiorari to review the matter of the discharge of Charles E. 
BlashQeld in habeas corpus proceedings filed August 13, 1906, and writ 
issued on same daj. Xo further proceedings have been taken in thia 
case. 



HABEAS CORPUS PROCEEDINGS DISPOSED OF-MUcelianeooB. 

In re Robert Burdo. Application for reqaisition upon the Governor 
of the State of Ohio, and in re application for habeas corpus. 

Iq this case the State of Michigan made a requisition for Robert Burdo 
upon the State of Ohio to have the defendant returned to Michigan as 
a paroled convict who had violated the conditions of his parole. Burdo 
applied for habeas corpus in Ohio in the Court of Common Pleas of 
Toledo. The matter was at^ued and submitted and October 11, 1911, 
the Court ordered Burdo to be returned to the Warden of the Michigan 
State Prison. 



CRIMINAL CASES. MISCELLANEOUS. 

People vs. Harrv H. Simpson. Arrested for violation of the Banking 
Law. The Attorney General appeared at the examination in the Justice 
Court to assist the Prosecuting Attorney. 
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Applications for requisitions for the following named persons have 
been examined and approved during the carrent year. 
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Requisitions for the following named personB have been examined and 
approved during the current year. 
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SCHEDULE "B". 
Statement of mandamus and prohibition cases. 

HANDAHUS CASES DISPOSED OF-Supreme Coart. 

Regents of tlie tjniversily of Michigan vs. James B. Bi-adley, Auditor 
General, Application for mandamus fo compel the issuance of a war- 
rant upon tlie Treasurer for certain expenditures and disbursements. 
Submitted, 0<tober 4, 1911. Writ granted November 3, 1911. 167 Mich., 
page iH- 

Attorney General ex rel. (Jreenfleld vs. Hoard of Sui>ervisorH of 
Alcona County. Application by Franz C. Kuhn, Attorney General on 
the relation of John Greenfield and others to compel the board of Snper- 
visore of the County of Alcona to rebuild the jail of said county previ- 
ously destroved bv fire. Submitted, June 27, 1911. Writ granted Decem- 
ber 20, 1911. 167 Mich. 666. 

O. B. Fuller, Auditor General vs. Edward Cousino, Treasurer of Monroe 
County, Application for mandamus by 0. B. Puller, Auditor General, 
to compel I-Mward L. Cousino, Treasurer of the County of Monroe to 
pay to the State a certain tax charged back to the County by the Audi- 
tor. Submitted, October 4, 1911. Writ granted NovMnber 3, 1911. 167 
Mich. 453. 

Albert N. Ford, Trustee vs. State Board of Education. Application 
for mandamus for Albert N, Ford, trustee in l)ankruptcy of the estate 
of Charles B. Wells, to compel the State Board of Education of Mich- 
igan to pay to said trustee, the balance due under a contract with said 
bankrupt. Submitted, April 11. 1911. Writ granted September 29, 1911. 
166 Mich. 658. 

Patrons' 3Iutual Fire Insurance Company of Michigan, Ltd. vs. F. 
C. Kuhn, Attorney General. Application by the Patrons' Mutual Fire 
Insurance Company of Michigan, Limited, against Franz C. Kuhn, At- 
torney General, to compel the approval of amended articles of associa- 
tion of the relator. Submitted, March 13, 1911, Writ granted July 
5th, 1911. 166 Michigan 438. 

Adolph N. Marion vs. Michigan Railroad Commission, Application 
for mandamus to compel Michigan Railroad Commission to set aside 
its order of February 14, 1911, in re farm crossing. October 28, 1911, 
stipulation filed in Supreme Court, dismissiug petition. 

Michigan Railroad Commission vs. Michigan Central Railway Com- 
pany. Mandamus by Michigan Railroad Commission against the Mich- 
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igan Central Railroad Companv to compel intercliange of traflBc between 
respoDdent and the Detroit United Railway Company under an order 
of the eommissioQ. Submitted, April 20, 1911, Writ granted, November 
3, 1911. Rehearing continued, March 30, 1912. 168 Mich., page 30. 

Edward A. Phillips vs. Franz C. Kohn, Attorney General. Application 
for mandamus by Edward A. Phillips against Franz C. Euhn, Attorney 
General, to require respondent to sign an information in the nature 
of a quo warranto and authorize the filing thereof for the purpose of 
determining relator's title to ofQce as member of the Board of Control 
of the Michigan Reformatory at Ionia. Submitted, December 12, 1911. 
Writ denied December 20, 1911. 167 Mich. 687. 

Peninsular Power Company vs. Prederick C. Martindale, Secretary of 
State. Application for mandamus. Submitted, February 10, 1912. Writ 
denied, April 11. 1912. 



MANDAMUS CASES DISPOSED OF-Snpreme Court. 

George V, Weimer, Prosecuting Attorney vs. Frank Enappen, Circuit 
Judge. Application for mandamus by George V. Weimer, Prosecuting 
Attorney of Kalamazoo County against Frank E. Enappen, Circuit 
Judge of said county to compel respondent to vacate an order quashing 
information wherein William S. Forler was chained with selling and 
keeping for sale intoxicating liquors without having procured a license 
therefor. Submitted, January 30, 1912. Writ denied February 10, 1912. 

Franz C. Kuhn. .Attorney General, ex rel, James Vemor vs. Common 
Council of the City of Detroit and Election Commission of the City of 
Detroit. Application for mandamus. Submitted, January 12, 1912. 
Writ denied January 15, 1912. 

MANDAMUS CASES PENDINO-Snpreme Court. 

Board of Supervisors of the County of Roscommon vs. Oramel B. 
Fuller, Auditor General. 

The Public Schools of the City of Muskegon vs. Luther L. Wright, 
Superintendent Public Instruction, 

Tlie Grand Fraternal Order vs. C. A. Palmer, Commissioner of Insur- 
ance. Application for mandamus to compel the issuance of license for 
the relator to do business in Michigan. 

Michigan Railroad Commission vs. Detroit and Mackinac R. R. Co. 
Application for mandamus to compel the re-laying of rails on "Tubbs 
Branch" so-called. 

The People ex rel. Herbert Bowen vs. William F, Moeller. Treasurer 
of Wayne County. Submitted, June 25, 1912. 
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MANDABIDS CASES, • Supreme Coort Uolted States • PeDdlng. 

Elijah Hane; vb. Oramel B. Fuller. Appeal from Bnpreme Court of 



Uichigan. 

MANDAMUS CASES PENDINO-Glrealt Court. 

The People of the State of Michigan ex rel, Franz C. Etihn vs. Ameri- 
can Express Company. Pending in Wayne Circnit Court. 



PBOHIBITION CASES PENDIKG.Sapreme Court. 

The Triangle Tjand Co. vb. O. B. Fuller, Auditor Qeoeral. 
Horace M. Oreo va. Frederick C. Martiodale, Secretary of State. 
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SCHEDULE "C". 
Statement of quo warranto cases. 



QUO WARRANTO CAS£S DISPOSED OF-Sapreme Conrt of 
Hlcliigao. 

The People of the State of ifichigan by Attorney General vs. National 
BiBCuit Company. November 2. 1911, Rtipulntion entered into and filed 
that information be dismissed without costs, the resipondent having made 
a new application for admiH^ion and having complied with the law re- 
lating to foreign coi-porationa seeking to do busincKB in Michigan. 

Franz C. Kuhn, Attorney General on behalf of the People of the State 
of Michigan ex rel, Joseph Ware vs. Lenawee Connty Telephone Com- 
pany. September 27, 1011, stipulation for discontinuance without costs 
and without prejudice, filed. 

The People of the State of Michigan by Pranz C. Kuhn vs. John S. 
Haggerty. To try the Respondent's title to the ofBce of member of the 
Board of control of the state prison. Submitted September 12, 1911. 
Decided December 20, 1911, Judgment of ouster rendered, 167 Mich., 
page 682. 

QUO WARRANTO CASES PENDINO-Snpreme Court Of the 
United States. 

The People of the State of Michigan, by Attorney General, on the 
relation of George G. Ellis. Closes Taggart, and Samuel A. Preshney 
vs. John F. Calder et al. Appeal from the Supreme Court of Michigan. 
Submitted. 

Jno. E. Bird, Attorney General, in behalf of the People of the State 
of Michigan ex rel. Henri- James vs. National Cash Register Company. 
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SCHEDULE *'D". 



Statement of cltancery cases in state courts and cases in equity in 
United States courts. 



CASES IK £Qi;iTT FENDING- Supreme Court of tlie United States. 

Telephone Tax Cases. 

Citizens Telephone Company of Grand Bapids and Citizens Telephone 
Company of Jackson, appellants vs. Oramel B. Fuller, Anditor General 
of the State of Michigan (two cases). Appeals from the Circuit Court 
of the United States for the Western District of Michigan, Southern 
Division, in equity. The record in this case has been printed. The fol- 
lowing statement shows amounts of taxes unpaid June 30, 1912. 



Statement showing amonnt of taxes and interest dne from the Citizen's 
Telephone Company of Grand Rapids and the Citizen's Telephone Com- 
pany of Jackson, June 30, 1912. 

Citizen's Telepbone Company of Grand B»pld8. 

Tax of 1909, $27,883.03; interest, |7,642.90. 
Tax of 1910, 28,366.73; interest, 4,598.60. 
Tax of 1911, 50,230.61; interest, 1,004.61. 

Citizen's Telepbone Company of Jaekson. 

Tax of 1900, 92,007.48; interest, (547.94. 
Tax of 1910, 1,960.35; Interest, 314.63. 
Tax of 1911, 3,417.75; interest, 68.36. 

(Penalties at the rate of one per cent per month, to be added thereto.) 

CASES IN BQUITrPENDING-Sopreme Court of tbe United States, 
Baitem IMstrlct of Mlcblgnn, Southern Division, In Equity. 

Edward W. Binhop vs. Michigan Savings and Loan Association and 
Geoi^ Lord, Chief of the Building and Loan Division of the State 
Department. 

James C. Fargo, as President of the American Express Company vs. 
Perry P. Powers, Auditor General, et al. Number 3844. 

By stipulation this case was revived against the succeeding Auditor 
General, Bradley. r- i 
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This is a bill filed on behalf of the company to restraiii the enforcement 
of the tax apon its property in Michigan for 1903, and to test the c(hi- 
atitutionalit}' of the ad valoron tax law and the qneBtion of its ap- 
plication to unincorporated express companies. 

The details of this case are given in the 1908 report (p. 27). 

This caBe has been at issne for sometime. All the testimony has been 
taken, briefs completed and the case is ready to submit. 

Pacific Express Company vs. Perry F. Powers, Auditor General, et 
al. Nnmber 3816. 

Pacific Express Company, vs. James B. Bradley, Auditor General, et 
al. dumber 3919. 

Pacific Express Company vs. James B. Bradley, Auditor General et 
al. Number 3878. 

These are bills of complaint filed by the express company to restrain 
the defendants from proceedings to enforce against its property the 
taxes assessed thereon for the years 1903, 1904 and 1905. 

For detailed information about these cases see the Report for 1908 
(P- 28). 

By stipulation, Auditor General Fuller and members of the State 
Board of Assessors, Sliields, Hoyt and Thompson were substituted for 
the defendants named in the bills. 

A large amount of testimony has been taken by both parties to the 
ca.se; this has been fully abstracted and briefs prepared; the case is 
now ready for hearing, and will be heard in the near future. 

The delay in the hearing of these cases has been occasioned by the 
death of Henry C. Smith, solicitor for complainants, and by the further 
fact that arrangements are about to be consummated by which the 
cases will be settled through the State receiving the amount of the 
taxes due witli interest added. 

Daniel B. Scully and Maurice H. Scully vs. Arthur C. Bird, Dairy 
and Food Commissioner. Bill for injunction. Decree of this court dis- 
missing the bill was reversed by the Supreme Court of the United States 
(2t)9 U. K. 481) and the case is remanded for further proceedings. (See 
1908 Report, p. 22.) Motion to set aside the order entered March 7, 
1907, taking the bill of complaint pro confesso against the defandant, 
etc.. sent to the clerk, etc.. October 9, 1908. Answer of defendant, sent 
to the clerk. October 19, 1908. 

Detroit, Grand Haven and Milwaukee Railway Company vs. James B, 
Bradley, Auditor General (Equity No. 3965). 

This is a bill filed by the railway company for the purpose of restrain- 
ing the enforcement of the taxes assessed against its property for the 
years 1906 1907 under Act 173, Public Acts 1901. on the ground that it 
is protected from such tasatiou by a special charter. 

The questions presented in thiR case are adjudicated by recent decisions 
of the State Supreme Court in cases against this company. 

Note.— For details of this proceeding see 1908 Report, p. 29. 

The United States of America vs. John W. McGinn and A. L. Algate. 
(In re lands of the Cheboygan Indians.) 
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The Speny & HutchioBon Company vs. Franz C. KuhD, Attorney 
Oeoeral of the State of Michigan, known as the "Trading Stamp Case." 
September 26, 1911, submitted on demurrer and order to 8bow cause. 
April 29, 1912, application for temporary injunction and demurrer to 
complainant's bill. Allied before Judges Warrington, Sessions and 
Angell on certiorari, and case submitted. May 20, 1912, opinioD filed 
sustaining the demurrer. Order granting permission to complainant to 
amend within 20 days and if no amendment made to dismiss the bill. 
This disposes of tbe case as no amendment was made. 

Dnluth, South Shore & Atlantic Railroad Company vs. Franz C. Euhn, 
Attorney General, et al. 

This is a case to test the sufficiency of the two cent rate for the car- 
riage of passengers, traveling distances exceeding five miles, upon the 
D., S. S. & A. Kailroad. The two cent rate was made applicable to the 
Upper Peninsula in 1911, and the South Shore then became subject to 
its provisions. 

The company filed its bill of complaint in the United States Circuit 
Court (now District Court) for the Eastern District of Michigan to 
restrain the Attorney General and the Railroad Commission from en- 
forcing against it the two cent rate, or the penalties incident upon re- 
fusal to carry passengers at that rate. The bill raises two principal 
questions : 

(a) That the operation of the rate as applied to intrastate passengers 
BO affects the interstate earnings as to be an invasion of the power of 
Congress to r^ulate interstate commerce, and, 

(b) That the rate prescribed is insnificient to pay the cost of the 
service and a reasonable return upon the value of the property engaged 
in the business, and is therefore confiscatory. 

A restraining order pending the hearing of a motion for a temporary 
injunction before three federal judges pursuant to statute, was issued. 
The motion for preliminary injunction was argued and submitted. Be- 
fore decision Judge Angell, who was one of the three judges bearing 
the motion, retired fK>ra the bench, which renders necessary a reargu- 
ment of the motion, which has not yet been had. 

The restraining order is continued in force upon condition that the 
complainant proceed expeditiously in the taking of testimony ; consider- 
able proof has been taken upon the part of the complainant and the 
taking of further proof is in progress. The delay in the reargument 
of the motion for injunction is occasioned by the fact that practically 
all the time of those in charge of the litigation is taken up in the taking 
of proof on the merits, and that witli considerable proof in upon the 
part of the complainant and no proof in for the defendants, it is deemed 
unwise to go to a hearing upon this motion. 

Tbe Attempt of the State to Compel Railroad Companies Operating 
In the State to make Intercfaange of Local Carload Traffic In Cities 
like that of Detroit. 

Detroit, Grand Haven & Milwaukee Railway Co. vs. Michigan Rail- 
road Commission, and The Grand Trunk Railway Company of Canada 
V8. Same. U. S. District Court, Eastern District of Michigan, Southern 
Division, in eqnitr, , — i 
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Id 1911, the Michigan Railroad ComniiBsion Act was amended in a 
very important particular, A new section waa added which requires 
common carriers operating within the State "to receive and transport 
at reaeonable rates any and all carload traflftc offered for transporta- 
tion under the usual conditions locally consigned between points in 
the same city or town" and "to receive and transport at reasonable 
rates from any junction or transfer point or intersection with another 
railroad in such city or town any and all such carload freight destiaed 
to team tracks or other sidings on any line operated by the delivering 
carrier" and to "deliver such car or cars upon such team tracks or sid- 
ings in the city or town where such car or cars are received from such 
connecting lines when required so to do." 

After this amendment went into effect, railroad compfloies operating 
in Michigan, including the complainant companies, complied with its 
requirements as to interchange of carload traffic. The complainant 
companies complied with the act until September 12, 1911, when com- 
plaint was made before the Railroad Commission of discrimination in 
charges made for sneh transportation service. After a hearing, the 
Commission ordered the removal of this discrimination in charges, and 
later the complainant coraponies cancelled all tariffs relating to this 
interchange of local carload traffic and refused to accept such traffic 
at all. The present suits were brought by the complainant companies 
to restrain the further enforcement of the act insofar as the same re- 
quires this intei-change of local carload traffic. The complainants claim 
that the act is invalid because it interferes with interstate commerce 
and because it deprives them of their property without due process of 
law. A hearing has heen had before Circuit Judges Knappen and Deni- 
9on and District Judge Bater on the order to show cause why a tem- 
porarj- injunction shonid not issue. No decision has been rendered. 

The Amencan Brake Shoe and Foundry- Company vs. the Pere Mar- 
quette Railroad Company. Petition for receivership. Receivers have 
been appointed for the Pere Marquette Railroad Comimny as an insol- 
vent corporation. An attempt was made by the .\ttomey General to 
intervene in the pi-oceedings, a motion and petition for that purpose 
having been filed. June 24. 1912, motion and petition at^ued and sub- 
mitted. June 25, 1912, motion and petition denied, but Attorney Gen- 
eral given right to be heard in proceedings with reference to any action 
in which the State is interested. 

Tbe Attempt of the State to Collect Specific Taxes apou the Shares 
of Stock and Bonds of Railroad Companies Operating nnder 
Special Charters In the State. 

The Detroit. Grand Haven & Milwaukee Ry. Co. vs. Oramel B. Fuller, 
Auditor General, and Franz C, Kuhu, Attorney General, 
and 

Grand Tninfc Railway Company of Canada vs. same. U. S. District 
Court. Western District of Michigan, Southern Division, in equity. 

In 1011. the Jj^slature of the State of Michigan passed an act pro- 
viding for an annual specific tax of two [ter cent on the shares of stQck 
and one per cent on the bonds and other indebtednew; of railroad com- 
panies operating under special charters. The Detroit, Grand Haven &■ 
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Milwaukee Railway Co. operates under a special charter granted March 
7, 1834, to the Detroit & Pontiac R. B. Co., in wliich was incorporated 
by Act 140 of the Laws of 1855, a provision permitting it to pay taxes 
at the rate of one per cent per annum npon its capital stock paid in, in 
lien of all other taxes. This provision of the act of 1855 was later held 
by the courts to have created a valid contract between the State of 
Michigan and the railroad company therein named. 

Before Act 95 of 1911, the act imposing specific taxes on the shares 
of stock and bonds of railroad companies affected thereby, went into 
effect, the Detroit, Grand Haven & Milwaukee Railway Co. and the 
Grand Trunk Railway Company of Canadn. which had guaranteed and 
held many of the bonds of the Detroit, Grand Haven & Milwaukee Bail- 
way Co., brought suit in the U. S. District Court for the Western Dis- 
trict of Michigan against the Auditor General and the Attorney Gen- 
eral to enjoin the enforcement of the statute, and to have it declared 
nncoDStitutiimal and void insofar as it affected the shares of stock and 
bonds of the Detroit, Grand Haven & Milwaukee Railway Co. The rail- 
road companies claim that the act is void for the following reasons: 
li^rst, because it is class legislation in that it applies only to the De- 
troit, Grand Haven & Milwaukee Railway Co., that -being the only rail- 
road company operating under a special charter in the State of Michi- 
gan. Second, because it impairs the contract existing between the rail- 
road company and the State of Michigan by virtue of the tax provision 
of the act of 1855. Third, because it deprives the railroad company 
of its property without due process of law in requiring it "to deduct 
the amount of said tax from any dividend or interest or principal which 
shall be by it payable or about to be paid to the holders or owners of 
any snch shares, bonds, securities or indebtedness." Fourth, because 
it impairs the obligation of the contract existing between the railroad 
company and the holders and owners of its shares; and Fifth, because 
it impairs the obligation of the contract existing between the railroad 
company and the holders of its bonds, such bonds b^ng held by non- 
residents of and not being taxable by the State of Michigan. 

A restraining order was issued by the district judge, and a demnrrOT 
has been filed to the bill of complaint which will also he considered 
as the answer to the order to show cause why a preliminary injunction 
should not issue. 

Grand Trunk Railway Company of Canada vs. O. B. Puller, Auditor 
General, and Franz C, Kuhn, Attorney General. Bill for injanctionj 
pendente lite, to restrain enforcement of Act 95, Public Acts 1911. 



OUANCEBT CASES DISPOSED OF-Snpreme Court of Mlohtgaii. 

Dertroit & Mackinac Railway Company vs. Michigan Railroad Com- 
mission. (There are several intervening parties.) Appeal from the 
Wayne Circuit in Chancery. Appeal for injunction to restrain enforce- 
ment of a certain rate. November Ifi. 1911, argued and submitted. 

Aflarmed July, 1912. 19 D. L. N. 704. 

Title Guaranty and Surety Company vs. State of Michigan, et al. 
Aw>eal from Ingham Circuit, in Chancery. November 6, 1911, sub- 
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mitted. December 8, 1911, reveraed and bill dimussed as to appellant. 

167 Mich. 535, June 15, ldl2. Stipnlatiua for discontiauaoce filed in 
Ingham Circuit, in chancery. 

The people of the State of Michigan represented by Oramel B. Puller, 
Auditor General, and Franz C Kuhn, Attorney General, vs. Detrmt, 
Grand Haven & Milwaukee Railway Company, defendant and appellant. 
Appeal from Kent Circuit, in chancerj. from order overruling de- 
murrer. January 18, ldl2. ai^^ed and submitted. March 12, 1912, 
order affirmed with lesive to defendant to answer. 19 D. L. 51. 93. (Case 
pending in Kent Circuit, in chancery.) 

Franz C. Kuhn, Attorney General, ex rel. Milton A. McRae vs. William 
B. Thompson, et al., and Common Council of Detroit, Appeal from 
Wayne Circuit, in chancery, from demurrer dismissing case and sus- 
taining demurrer. November 6, 1911. submitted. December 8, 1911, 
affirmed 107 Micb. 507. See also Attornev G«ieral vs. Thompson, et al., 

168 Michigan 511. 

CHANCERY CASES PENDIMO-Sapreme Court of Michigan. 

John E. Bird, Attorney General, ex rel. Township of Wyoming, 
Nichol D. Emmons, et al. vs. the City of Grand Rapids, et al. Appeal 
from the Superior Court of Grand Rapids. 

Lenore D. Closser and Caroline 51. Clothier vs. the Peninsular Bark 
& Lumber Company, and Oramel B. Puller. Auditor General, et al. Bills 
to set aside tax title. Appeal from demurrer dismissing bill. 

Michigan Sale Works vs. John Baird and William Hodgson. Appeal 
from Circuit Court, in chaucerj'. St. Clair county, fi"om order overruling 
demurrer and the issuance of writ of injunction. Xovcmber 20, 1911. 
argued and submitted. Reargument ordered. 

Franz C. Kuhn, Attorney General, ex rel.. John B. Hiaddock, et al. 
vs. Board of Supervisors of the County of Wayne. Appeal from Wayne 
Circuit, in chancery, 

Pranz C Kuhn, Attorney General, ex rel., John V. Sheehau, et al. vs. 
Board of Education of the city of Detroit. Appeal from Wayne Cir- 
cuit, in chancery. 

CHANCERY CASES DISPOSED OF-Clrcult and Superior Courts. 

Geoi^ W". Mooi'e. Commissioner of the Hanking Department, v. State 
Bank of White Pigeon, et al. St. Joseph Circuit, in chancerj'. Proceed- 
ings for appointment of receiver. J. Murray Benjamin, of White Pigeon, 
appointed receiver, August 2, 1904. 

Order for a final dividend, filed and entered, July 11. and the re- 
ceivership finally closed, August 1, 1910. 

December 20, 1911, order for receiver to turn over and delJYW A{. 
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register in chancery, all money on liand, all bo<^e, etc., and that the re- 
ceiver be discharged, filed and entered, (receipt of register in chancery 
to receiver showed amount of money on hand and turned into court to 
be $95.92). 

QeOTge L. Maltz, Commissioner of the Banking Department re. State 
Savings Bank of Detroit et al. Wayne Circuit, in chancery. Proceed- 
ings for appointment of receiver. Union Trust Company nf Detroit was 
appointed February 11, 1903, November 29, 1911, order authorizing the 
estate to be clORed, dischai^ing petitioner and cancelling petitioner'a 
bond, Union Trust Company, receiver, petitioner. December 8, 1911, ac- 
counts of solicitors and accountants allowed by the courts. December 
23, 1911. order allowing Unal account of receiver filed. January 31. 
1912, claim by appeal to Supreme Court from order allowing final ac- 
count of Receiver filed. 

While this appeal was pending in Supreme Court, the State Banking 
Department made a carefoJ audit of the receiver's accounts and it was 
thereupon decided not to prosecute the appeal. May 31, stipulation to 
dismiaa the appeal signed by tbe Attorney General and J. O. Murfin. 
solicitor for receiver. Same filed in Supreme Court. 

Henry M. Zimmerman, Commissioner of the Banking Department vs. 
Chelsea Savings Bank, Washtenaw Circuit, in chancery. Petition for 
the ojipointment of a receiver. W. W. Wedemeyer appointed receiver, 
December 5, 1907. December 2, 1911, order discharging receiver and 
cancelling of his bond entered in said court. 

Michigan Salt Works vb. John Baird and William Hodgson, St. Clair 
Circuit, in chancery. Bill for injunction to restrain the collection of 
certain fees of tbe Salt Inspector. Injunction issued by the order of 
the court, August 29th, 1911. Appealed to Supreme Court. 

Daniel D. Harris vs, Eonemic Land Company and O. B. Fuller, Audi- 
tor General. Circuit Court, Allegan County, in chancery, July 26, 
1911, subpoena received, August 2, 1911, bill of complaint received. 
August 5. 1911, letter of Auditor General stated "ft appears that the 
owner of this land is an incompetent person and that tlie land involved 
IP practically the only property which he has, therefore in view of these 
facts, we do not deem it necessary that any further action in this case 
be taken at this department." 

John V. Sheehan et al, vs, the Board of Education of Detroit, Cir- 
cuit Court of Wayne County, in chancery. August 30, 1911. consent of 
the Attorney General to the use of his name in said proceeding granted 
on account of the public interest involved. Bill, for injunction, Septem- 
ber 2, 1911. Injunction granted. Case appealed to Supreme Court. 

Eu^ne A. Swift vs, 0. B. Fuller, Auditor General, circuit court, 
Mecosta County, in chancery. Bill to quiet title, January 19, 1912, sub- 
mitted. Decree granted and entered. 

Marshall Silveniail vs. Nancy Cabolth et al. and 0. B. Fuller, Auditor 
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General, circuit court, Leuawee County, in chancery. Bill to quiet title. 
September 22, 1911, letter from Deputy Auditor Qeneral statius; "We do 
not deem it necesBary that any further action be taken in behalf ot the 
Auditor General." 

The People of the State of Michigan, and Franz C. Kuhn, Attorney 
General vs. Charles L. Taylor, Charles E. Hlnch and W. W. Wedeitieyer, 
defendants. Bill of complaint to recover and re-imburee ihe Ktate for 
the maintenance of Charles L. Taylor, an inmate and public patient at 
the Ionia State Hospital, in the sum of $1,384.18. February 8, 1912, 
decree for complainant made and entered. May 7, 1912, entire claim 
paid to Attorney General and turned over to the State Treasurer. 

John E. Bird, Attorney General, ex rel.. Township of Wyoming, et 
al. vs. City of Grand Rapids, et al., Superior Court of Grand Rapida, 
in chancery. March 3, 1911, decree entered. See cases pending in Su- 
preme Court. 

In the matter of the Petition of the Auditor General for the sale of 
certain lands for the taxes for the years. 1901, 1902, 190.'^ and 1904. 
Henry K. Gustin, petitioner vs. Auditor General. Alpena Circuit, in 
chancery. Discontinued by stipulation, September 20, 1911, without 
costs. 

In the matter of the petition of the Auditor General for the sale of 
certain lands for taxes of the years 1901. 1902, 1903 and 1904. Henry 
K. Gustin, Cloverdale I^and Company, Limited, American Cedar and 
Lumber Company, petitioners, vs. Oramel B. Puller, Auditor General. 
AOcooa Circuit, in chancery. Discontinued bv stipulation, Septem- 
ber 20. 1911, without costs. 

Tn the motter of the petition of the Auditor General for the sale 
of certain lands for the taxes of the years, 1901, 1902, 1903 and 1904. 
Henry K. Gustin, Petitioner, vs. Oramel B. Fuller. Auditor General. 
Cheboygan Circuit, in chancery. Discontinued by stipulation, Septem- 
ber 20, 1911, without costs. 

Caroline M. Clothier & Lenore D. Closser vs. The Peninsular Bark 
and Lumber Company, Oramel B. Puller, Auditor General, .and David 
I. Miller. Chippewa Circuit, in chancery. August 4. 1911, decree dis- 
missing bill entered. Appealed to Supreme Court. See cases pending 
in Supreme Court. 

The Germania Refining Company, a foreign corporation, et al. vs. 
Oramel B. Fuller, Auditor General, et al.. Ingham Circuit in chancery. 
October 27, 1911, decree denying injunction entered with costs to de- 
fendants. 

Roger W. Butterfield, vs. Frank Robinson. Drain Commissioner, et al., 
Muskegon Circuit, in chancery. Discontinued bv stipulation, October 
23. 1911. 
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CHANCERY CASES PENDING-Circnlt Coartaand Superior Conrt. 

Engene SaDderlin, Commissioner of Banking vs. State Bank of Penton, 
et al. Bill for appointment of receiver, filed in Jun^, 1897. Clarence 
Tinker, of Fenton, appointed receiver, Jane 19, 1897, 

Benjamin C. Morse vs. Edwin A, Wildey, Commissioner of the State 
Land OflSce, and Perry F. Powers, Aoditor General. Alpena Circnit in 
chancery. 

William H. Johnson and Esther E. Collins vs. Perry F. Powers, Andi- 
tor General and Charles Jaeger, Presqne Isle Circuit, in chancery. 

Robert H, Raybnm, William H. Campbell and William Denton \-8. 
The Auditor General. Montmorency Circuit, in chancery. 

In the matter of the petition of Perry F, Powers, Auditor General, 
for the sale of certain lands for the taxes assessed thereon for the vears 
1S82, 1883. 1884. 1885, 1886, 1887, 1888, 1889, 1890, 1891, 18&2' and 
1893. In re petition of Samuel A, Davidson vs. Perry F. Powers, 
Auditor General and Edwin A. Wildey, Commissioner of the State Land 
Office. Montmorency Circuit, in chancery. 

In the matter of the petition of the Auditor General for the sale of 
certain lands for the taxes assessed thereon. In re petition of Charles 
Keating vs. The Auditor General, the Commissioner of the State Land 
Office and Swan Bode. Alpena Circuit, in chancery, 

Alexander McQueen vs. Auditor General. Bill to set aside taxes, 
Montmorency Circuit, in chancery. 

In re petition of Herman Besser to set aside sales of certain lands 
for taxes of 1887 to 1896, inclusive, Montmorency Circuit, in chancery. 

In re petition of Herman Besser to set aside sales of certain lands 
for taxes from 1881 to 1886, inclusive, Montmorency Circuit, in chan- 
cery. . 

Henry Platz vs. The Auditor General, et al. Presqne Isle Circuit, in 
dianceiy. 

In the matter of the petition of the Auditor General for the sale of 
certain lands for the taxes assessed thereon. In re petition of Estate 
of Albert Pack vs. the Auditor General. Montmorency Circuit, in 
chancery. 

Henry Bolton vs. The Auditor General, the Commissioner of the 
State Land Office, the Hecla Portland Cement and Coal Company and 
Detroit Trust Company. Alpena Circuit, in chancery. (Disposed of by 
Peter Owens case.) 147 Mich, 683. 

Henry K. QuBtin vs. The Auditor General, the CommisBioner of tfi? 
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State Land Office, the Hecla Portland Cement and Coal Company and 
Detroit Trust Company. Alpena Circuit, in cliancery. (Diaposed of 
by Peter Owens case.) 147 Mich. 683. 

Charles B. Williams vs. The Aaditor General, the Commissioner of the 
State Land Office, Edward H. Gillman, trustee, et al. Alpoia Circuit, 
in chancery. 

Estate of George N. Fletcher vs. The Auditor General, the Commis- 
sioner of the State Land Office, Robert Beutel and Morris L. Courtright. 
Alpena Circuit, in chancery. 

Henry Platz, Administrator of the Estate of Fred Lincoln, deceased, 
vs. the Auditor General, the Commissioner of the State Land Office, Al- 
bert O. Beutel, Mrs. Albert C. Beutel aod Isabella Seymour. Alpena 
Circuit, in chancery. 

In re petition of the Auditor General for the sale of certain lands 
for the taxes assessed against the same for the years 1894, 1897, 1899, 
1895, 1896 and 1898. Geoi^e B. Holmes, petitioner, vs. Auditor General. 
Montmorency Circuit, in chancery. 

In re petition of the Auditor General for the sale of certain lands for 
the taxes assessed thereon for the years 1889, 1890. 1894. 1896, 1897, 
1898. 1899 and 1900. Malcolm McPhee, petitioner, vs. Auditor General, 
Presque Isle Circuit, in chancery. 

The Estate of Albert Pack, deceased, by Arthur Pack, et al., vs. Audi- 
tor General and Commissioner of the State Ijand Office. Presque Isle 
Circuit, in chancery. 

Frank A. Tumbull, et al.. vs. Auditor General. Presque Isle Circuit, 
in chancery. 

In re petition of the Auditor General for the sale of certain lands for 
the taxes assessed thereon for the year 1898. Charles Wiltsie, petitioner, 
VH. Auditor General. Montmorency Circuit, in chancery. 

William K. Anderson, et al., vs. Township of Greenfield, et al., and 
Board of State Tax Commissioners. Wayne Circuit, in chancery. Under 
stipulation of April, 1905, decree to be entered like decree in Delray Land 
Company case. 

In re petition of the Auditor General for the sale of certain lands 
for the taxes assessed thereon for the year 1900 and prior years. Frank 
G. Kneeland. petitioner, vs. Auditor General. Gratiot Circuit, in chan- 
cerj'. 

Frank Hoffman, et al., vs. Frank E. Palmer, et al. and Auditor Gen- 
eral. Oscoda Circuit, in chancery. 

The People of the State of Michigan ex rel. John E. Bird, Attorney 
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Qeneral, vs. Indepetideiit Order of tbe Red Cross. Wayne Circuit, in 
chancerj'. Proceedings for appointment of receiver. Henry J. Eikhofl 
appointed, April 6, 1905. 

James B, Peter vs. Auditor Oeneral. Tuscola Circuit, in chancery. 

Merritt Chandler vs. Sarah E. Kinde and Auditor Oeneral. Cheboy- 
gan Circuit, in chancery. 

Merrit Chandler vs. John 8. Peter, et al., and Auditor General. Che- 
boygan Circuit, in chancery. 

The Standard Hoop Company, Limited, va. Cora A. Lawrence Ailing 
and James B. Bradley, Auditor General. Otsego Circuit Court, in 
chancery. 

In re petition of the Auditor General for the sale of certain lands 
for the taxes assessed thereon for the year 1884. Matilda B. Male 
V8. Archie T. Miller and Auditor General. Alpena Circuit, in chancery. 

Maria M. Smith vs. James H. Bradley, Auditor General, William H. 
Rose, Commissioner State land Office, William McLaughlin, County 
Drain Commissioner. St. Joseph Circuit, in chancery. 

In re petition of the Auditor General for the sale of certain lands 
for the taxes assessed for the years 1880-1902. William A, Blackburn 
and Will A. Prince vs. James B. Bradley. Auditor General. Alpena 
Circuit, in chancerj'. 

John E. Bird. Attorney General, ex rel. Village of Trenton, Township 
of Monguagon (Grosse Isle) and the Sibley Quarry Company (a corpora- 
tion), vs. City of Wyandotte, Wayne Circuit, in chancery. 

Myron J. Sherwood vs. Isaac Erickson and James B. Bradley, Auditor 
General. Gogebic Circuit, in chancery. 

In re petition of the Auditor General for the sale of certain lands 
for the taxes of 1893. 1894, 1895, 1896, 3897, 1898, 1899, 1901 and 1902. 
L. D. Closser vs. Auditor General. Alpena Circuit, in chancery. 

Herman L. Swift, sole trustee for the Beulah Land Farm for Boys, 
vs. William H. Caldwell, J. W, Caldwell and James B, Bradley, Auditor 
General. Charlevoix Circuit, in chancery. 

The Triangle Land Company, a corporation, vs. John Hawley, James 
B, Bradley, Auditor General, defendant to cross-bill of defendant John 
Hawley, Bill to quiet title. Ontonagon Circuit, in chancery. 

J(An E, Bird, Attorney General, ex rel, B. Harriet Boydeil, vs. Boy- 
dell Bros. White Lead & Color Works. Wayne Circuit, in chancery. 

Charles R. Henry vs. George Stovel, et al., James B. Bradley, et al. 
Alpena Circuit, in chancery. LiiLimzecbyCjOOylt 
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James E. Bbennan vs. Donald KfcBae, as administrator estate of John 
Mc-Kae, deceased, and James B. Bradley, Auditor Oeneral. Ontonagon 
Circuit, in chancery. 

James D, Turnbull tb. James B. Bradley. Auditor Gen«^l, and Flavia 
Parrant. Alpena Circuit, in chaneerv. Decree filed, April 29. 1908. 
{Claim of appeal filed in June, 1908.) ' 

W. & A. McArthur Co.. Limited, and other complainants, vs. Auditor 
General, et al., petition of James W. Barrier, Treasurer of Montmorency 
county, that decree be reopened. Montmorency Circuit, in chancer^", 

Edward E. Ayer and other complainants vs. Auditor General, et al. 
Petition of John IToeft, Jr., Treasurer of Presque Isle county to reopeo 
decrees. Presque Isle Circuit, in chancery. 

Henry M. Zimmerman, Commissioner of Banking, vs. United Home 
Protectors Fraternity. St. Clair Circuit, in chancery. Bill for appoint- 
ment of receiver. Horace G. Snover, of Port Huron, appointed receiver, 
March 31, 1908. Liquidation proceedings. Four dividends of 10% each 
have been paid. Most of the minor litigation bas been disposed. 

Grand Trunk; Railway Company vs. Cassius L. Glasgow, Geor^ W. 
Dickinson and James Scully, constituting the Michigan Bailway Com- 
mission and the Detroit United Railway Company. Wayne Circuit, in 
chancery, (Action to secure reversal of a certain order in re Sweers and 
Prefrock, et al., vs. G. T. Ry. Oo.) 

Huron Land Company, Limited, ^-s. Detroit & Mackinac Railway Com- 
pany, James D. Hawks, trustee, H, S. Waterman and James B. Bradlev, 
Auditor General. Alpena Circuit, in chancery. 

Henry M. Zimmerman. Commissioner of Banking, vs. Farmers' & 
Merchants' State Bank of Parma, Michigan, et aJ. Jackson Circuit, 
in chancery. Bill for appointment of receiver, etc. Seymour H. God- 
frey appointed receiver, September 8, 1908. 

John E. Bird, Attorney General, ex rel. The People of the State of 
Michigan vs. The Continental Sugar Company, a corporation. Lenawee 
Circuit, in chancery. 

Pere Marquette Railroad Company, a corporation, vs. Michigan Rail- 
road Commission and Michigan United Railways Company. Wfiyne 
Circuit, in chancery. 

John L. Doyle vs. The North Shore Lumber Company. Prank Hoxbnrr 
and Auditor General. Schoolcraft Circuit, in chancery. 

In re petition of the Auditor General of the State of Michigan for 
the foreclosure of the lien of the State of Michigan for the taxes of 
1891, 1892, 1893 and 1894. John L. Doyle, petitioner, vs. North Shore 
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Lumber Company and Auditor General. Sirhoolcraft Circuit, in chan- 
cery. 

Dayton W. Closser and Lenore P. Closser va. Benjamin Robarge and 
Oramel B. Fuller, Auditor General. Alpena Circuit, in chancery. 

S. Harris Kmbury vs. Tx>dema O. Goodenougli, Emen- D. Weiraer and 
Oramel B, I'uner, Auditor General. Allegan Circuit, in chancery. 

Orange S. Mason, et al.. va. Jndson E. Rice, Commandant, E. B. Tay- 
lor. Adjutant, and the Board of Managers of the Michigan Soldiers' 
Home. Kent Circuit, in chancerj. 

ManiMtee & Luther Railroad Company vs. Michigan Railroad Commis- 
sion. Manistee Circuit, in chanceiy. 

Isabelle Lincoln. Horatio Fci^inson and William Kavanagh vs. Charles 
S. Pierce, State Game. Fish and Forestry Warden, and Robert E. Ells- 
worth, Deputy State (lame. Fish and ForestiT Warden, et al. Alpena 
Circuit, in chancery. Bill for injunction. 

The Grand Rapids & Indiana Railway Company vs. The Michigan 
Railroad Commission. Kent Circuit, in chancery. No. I(i220, 

State of Michigan by John E. Bird, Attoi-ney General, vs. Board of 
Control of St. Clair FJats. St. Clair Circuit, in chancery. Bill for in- 
junction to rentrain issuing to George L. Sampson, or to any other per- 
son, firm or cor[)oration, filing a claim for any of the premises known 
as the St. Clair Flats in St. Clair county. Michigan, a certificate or 
deed as pi-ovided for and in the terms of Act 215, P. A. 1909. During 
the 1911 sesi^ions of the legislature a bill was introduced to adjust this 
case but the bill did not pass. 

Michigan Central Railroiid Company and others va. Michigan Rail- 
road Commission. Wayne Circuit, in chancerv\ No. S6364. 

C, C. Douglas Conipjiny. et al., vs. Millard D. Olds, Wm. H. Louks 
and Oramel B, Fuller, Auditor General. Baraga Circuit, in chancery. 

The Pontiae, Oxford & Nortliem Railroad Company vs. Michigan Rail- 
road Conimis.«ion. Ingham Circuit, in chancery. {In re passenger 
rates.) 

The Oneida Land Company, vs. Oramel B. Fuller, Auditor General. 
Ontonagon Circuit, in chancery. 

John W. McGinn, vs. A. L. Algate. et al. Cheboygan Circuit, in chan- 
cery. (In re Cheboygan Indians' lands.) See also United States vs. 
John McGinn, et al. 

John M. T>)ngyear, et al., vs. Charles C. Hopkins, and Oramel B. 
Puller, Auditor General. Gogebic Circuit, in chancei-v. , . 

5 L\,mzecCyCiOOgle , 
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Qrand Bapids and ladiana Railway Company vs. Michigan Railroad 
Commission. Kalamazoo Circuit, in chancery. (In re crossing in Kala- 
mazoo.) 

In re Petition of the Commissioner of Insarance for appointment of a 
Receiver for Citizens' Mutual Fire Inaarance Company of CMiarlevoix, 
Emmet and Cheboygan counties. Emmet Circuit, in chancery. Frank 
L. Voorheis, of Harbor Springs, appointed and tmst accepted, June 2S, 
1911. 

John D. McPhee vs. W. H. White Company, a corporation, et al., 
Otsego Circuit, in chancery. 

John B. McCnllough vs. Unknown Heirs, of Elias M. AxffH^, and 
Auditor General. Oakland Circuit, in chancery. 

C. C. Douglas Company and Sheldon estates Cwnpany, vs. Millard 
D. Olds, William H. Looks and O. B. Fuller, Auditor General. Circuit 
Court Baraga County, in chancery. 

Detroit and Mackinac Railway Company vs. Michigan Railroad Com- 
mission and Churchill Lumber ComiMmy. CHrcnit Court for Wayne 
County in Chancery. 

Joseph E. Munhall vs. 0. B. Fuller, Auditor General, et al. Circuit 
Court, Iron County, in chancery. 

Detroit and Mackinac Railway vs. Michigan Railroad Commission 
and Fletcher Paper Company. Circuit Court, Wayne County, in chan- 
cery. 

Pranz C. Kuhn, Attorney General, ei rel. Lee Woodward, et a!., com- 
plainant, vs. City of Owosso and Common Council. Circuit Court, 
Ingham County, in chancery. 

Detroit and Mackinac Railway, Complainant, vs. Michigan Railroad 
Commission (Pinconning Case). Circuit Court, Wayne County, in chan- 
cery. 

Grand Rapids and Indiana Railway Company vs. Michigan Railroad 
Commission. Circuit Court, Kent County, in chancery. 

C. A. Palmer, Commissioner of Insurance vs. International Congress 
Insurance Company. Circuit Court, Wayne County, in chancery. 

Huron Land Company, Limited, vs. Michigan Land and "Htle Com- 
pany, et al,, and O. B. Fuller, Auditor General. Circuit Court, Presque 
Isle, in chancery. 

The People of the State of Michigan, rat rel. Franz C. Knhn, Attorney 
General, vs. City of Grand Rapids and Herald Publishing Company. 
Snperior Court of Grand Rapids in chancery. ^ , . 
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Henry S. Stiawl, vb. William L. Heaglier, et al., and 0. B. Fuller, 
Auditor General. Circoit Court, Bay Connty, in chancery. 

C. A. Palmer, Commissioner of Insnrance, vs. Modem Circle. Circnit 
Conrt, Kent Coonty, in chancery. 

Merritt Chandler, va. Richardson Lumber C(Hnpany and James B, 
Bradley, Auditor General. Ots^o Circuit, in cbancerv. Information 
filed, Jane, 1911. 
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SCHEDULE "E". 
Statement of proceedings for the collection of escheated estates. 



Statement of amounts received from esebeated estates for the year 
ending Jnne 30, 1012: 

1911. 

July ISth, i:«tate of John Burpnu f 82 82 

July ISth. Estate of Kmma Reidv 125 50 

Sept. 2ftlli. Estate of Emma Reidv 1,300 00 

Nov. 10th. Estate of Emilie Walk 725 78 

1!H2. 

May 2lKt. Estate of John Dowzer 710 00 

Jnne 22d. Estate of John Larocque 272 49 

Total |3,21fi 59 

ESCHEATED ESTATE CASES RECEIVED AS STATE OASE8- 
DUposed of. 

Jn re Frank QabrieJ, Deceased, Probate Court, Macomb County. 
Upon investigafion made by the administrator in this matter and after 
consultation with him, in goin;; over the entire matter, it was decided 
that the amount involved would not warrant a prosecution of the claim 
of the state any further a« there wei-e serious questions whether the 
state had any claim under the facts in the case. The administrator was 
authorized therefore to discontinue his effort.'< to eolle<'t the claim. 

In re the estate of John Burgin, Probate Court, Shiawassee County. 
Upon the dismissal of the appeal to the Circuit Court in said county from 
the decision of Commissioners on Claims in the al>ove estate, the estate 
was closed and check for |S2.S2. the residue of the estate was sent to 
the State Treasurer. 

In re the estate of John LaRocque, deceased, Crawford county. April 
16, 1912, petition for assignment of i-esidue to State Board of Escheats 
filed. June 22, 1912, after due liearing in Probiite Court, this estate 
was closed and check for f273.49 turned over to the Board of Escheats. 

ESCHEATED STATE CASES PENDING-Probate Courts. 

Id re George C. Palmer, deceased, Muskegon county. 

In re L. Fuller, deceased, Wayne county. 

In re Estate of William Brandenburg, Kent county. 

In re Estate of Charles McCrackan, deceased, Kent county. 

In re Estate of Jnlia R. Morrow, deceased, Kent county. 

In re Estate of Nancy W. Brown, deceased, Cass county. 

In re Estate of Mary Washington, deceased. Ingham county. 

In re Estate of James N. Wright, deceased, Wayne county. C^, ,,-.(,!„ 
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SCHEDULE "F". 



INUEBITANCE TAX CASES. 



Table of casefi disposed of id fiscal .vear ending Juno 30, 1912, show- 
ing aniotiuts collected thtonph the efforts of the Attorney General. 



narkJ. Whilney.... 
WUliBm H GouldiDE. 
John N. A. Urlswold. 
a»m D. Smith. 

JulEk K. B&rker 

Ifoiurd P. Kinnicutt. ^ 

Jamea Bo^d 

Annie W, Moes 

Tboniu D. Howard 

Chatlfs J. Msnin 

John J. DonaldBon 

Ann P. Peabody 

Luc; Hayo Fay 

Tfaomaa F. Walsh 

Caroline A. Fab^na . . . . 

G«)We G. Floyde 

ChaTtes L. l>van 

Thomu W. Hinlnson. 
Hathew L.. Smith 

Edward H. Schell 

Samufl L. Thorndike, . 

Grace H. Shaw 

William D'Oench 

Henry J. Hosroer. 

tease E. Havlland 

Julia H. Horiey 

Edwin J. WaWon... ... 

Elkiabeth H. Feaiwin. . 
Johannes Slagter 

teabell W. Talbot 

Cbartai P. Kjrkland . . . 

Caroline W. Train 

Patrick J. Cronan 

William H. Hinman . . . 

Jamea C. Riddle 

Salley A. Haven 

Aaron A. Shallenbeixer 

Haiy H. Curry 

Dora Smith 

Gust. F. Johnrcn 

Elliabelh Clark 

Georglsna G. Eaton. . . 

Hiram A. Tuttle 

Oliver C. Wedge 

John Dugan 

Emily C. Onia 

Edward A. Croee 

£. W. Kimbeily 

Catbrioe H. Boyer 



InjrhiLm . . . 
Ingham . . , 

Ingham. . . 

Ingbam. . . 
Ingham . . , 
Ingham . . 
Ingham. . , 
Ingham. . . 

Ingham. , . 
Ingham. . . 
Ingham . . , 
Ingham, .. 
Ingham. . . 

Ingham. . . 

Ingbam . . . 
Ingham . . . 
Ingham . . . 
Ingham . . . 

Ingham, . . 
Ingham . . . 
Ingbam . , . 
Ingham . . . 
Ingham . . . 

Ingbam . , . 
Ingham. . . 
Ingham . . . 
Ingham . . . 
Ingham . . . 

Ingham . . . 
Ingham . . ■ 
Ingham . . . 

C^houn. . . 

Gogebic. . . 

Osceola . . 
Van Buren 
Ingham . . . 

Ingham . . . 

st.'^i'r'.;: 



- 8-11 

-20-11 
-23-11 
-25-13 
-22-11 

-23-ia 
-2»-13 
-10-12 
-24-12 
-21-11 

-16-11 

-lS-12 

-18-12 
-22-11 

-22-12 
-22-1 1 
-22-11 
-26-11 

-ao-n 

-23-12 
-24-12 
-lS-13 

- 2-12 
-24-13 

-20-11 
-lS-11 
-22-12 
-17-13 

- 2-11 

-22-12 

- 5-13 

- 5-12 
-23-13 
-12-12 

-13-12 
13 

- 8-12 
-25-13 

- 0-12 

-12-12 
-17-12 

-23-12 
-12-12 

- 1-13 

- 9-13 
-19-13 

- 6-12 
-27-11 

-31-ia 
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L. I. CuletoD. . 



Willlun Power 

WiUUm Dudley WfttUm. . 

fniik B. Swucy 

WbUmb H. Corter 

Fnncla Bettth 



AugtuM Hourtlime , . 
Maiy KinituneDl .... 

Bobett UcOnwr 

Smith Ely. 

WtUi»m ChJlsholm. . . 



Aloozo H. LlmoQ . . . 

Uary L. Dexur 

CbattesO. WeM 

BeUH. WuDer 

lUrgftret L. IngtUs. . 

Haiy A. Edmond 

Joseph C. Baldwin. . . 
M»ry A. Parker 

WolCOtt J. JohOBOQ. , 

luc; C. Beule 

Allied B. Crosby ... 
Eenry B. Lathrop. . ■ 

John Goeti, 8r 

Eugh J. Onat 

Oeorge S. SlaytoD . , . 

OUVB Taylor 

Hanr L. My • . . 



iD^kam . . p . 
iDghsm . . ■ . 
Ligfaam. . . . 

Bl. XSdi. . . . 

iDgbMD. ,.. 
(SLlSWl'. '. '. 



InghMD. - 
Ingham. . 



Ingham. . 
Ingham, , 
Ingham. . 



Ingham- . 
Ingham. . 
Ingham, . 
Ingham, . 
Ingham. . 



Ingham . . 
Ingham. . 

Ingham. . 
Ingham. . 
Ingham. . 



•77 2B 
144 39 
21S 71 



I-Z4-13 
1-30-13 
S-12-13 
2- 2-12 

2- 0-13 

3- S-13 



3-2S-12 
3-2G-13 
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Inheritance Tax GaseB disposed of la the year ending June 30, 1012. 

In the following cases orders were entered determining, No Tax. 



Thoinaa Conroy 

Buldft A. Dyer 

•Cbu. G. Hftitumiy 

Julia A. Wilcox 

GeoiKl&iu 8, Bekher 

Alfred E. Loomer 

Fred A. Wood 

Jobn Klrkwood 

John H. Clark 

Sbenoao H. DJll«ton 

Anna W. Fisher 

EmilLa E. Heiick 

CathrlTO L. WlUiams . . . - . . . 
Almon DsDfojtb Bodges, Jr. 

ChaHee Carroll Vlnaj 

Annie LoTertng 

Emily A. Beebe 

Amoa B. Kendle 

Uary N. Boanlman 

Sydney 3. Tully 

J. Albert Butler 

Edward A. Uoeeley 

Nathan K. Tt«!y 

Ingeborg J. Olsen 

Thomaa Dwl«hl 

William L. Jackson 

Alice M. Paige 

Rebecca Doia Rood 

Benjamin N. Dowie 

William P. Wtain 

Alfred UIBckpde Dabne; . . 

Henry F. Gould 

Charles a. Badser 

Jamea W. Whllman 

Catherliw Ellubelh Dolan . 

Edward RawUnn 

LIUM. Eaton 

Henry M. PhlUlps 

Lewis H. Ooward 

John N. Lacey 

Bushrod Uorae 

Ann R. Faulkner 

Moses 01ddlD«B 

James J. Brodi 

Hay U Smith 

Sara A. Ward 

Sally C. Bennett 

^muel H. Whikley 

Freeborn O. Smith 

Charles Cottinz 

Qiiabelh R. t^man 

Richard L. Eells 

Cbailotte P. Toioen 

Hanorah Humi^uey 

Htigh W. GlUes^ 

Fiuees Bowen Trench . . . 

Robut John Adams 

Catharine Johnson 



November 24, 1911 . 

November 24. lail. 

November 34, leil. 
November 11, 1011 . 
November 17, 1911. 
November 24, 1911. 

November 24, 1911. 
Decembers, ISll . . 

Decembers, 1911... 
Decembers. 1911... 



Decembers, 1911... 
December 21. ISll.. 
December 21, ISll.. 



January 17,1912... 
January 20. 1912... 
January 17. 1912... 
January 17, 1912... 
February 10. 1912.. 

February 10, 1912.. 

February 17, 1912.. 
February 7, 1912.-. 



Uarch2. 1912.. 
March 2. 1912.. 
March 2. 1912.. 



March la, 1912.. 
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Name of decedent. 



Ellen W. Moore 

Marie Obry 

Dank-l J. Puffer 

Lily Talbot ' 

;jturelB Cmwell 

Hiram H. Alwood 

Mugir M, Jackson. . , . 
Wiilfam Sanford Cbild. 

.Sarah D. Fiske 

Thomas L. FolPy 

Catherine B. Campbell. 
Samuel Woodward . . . 

Sophie Mitchei 

Geonte P. Ide 

Fnncis Cooper Lawreni 

Chariea P. HhUlaber. ,. 
Itodolphus F. Ilahn. . . 

Joaeplt A. Ropes 

Henry lively n Pierrepoi 
tSirphen Qutlbol 

Annie I. Yerrlnton .... 
Alben W. RoblnsoD. . . 

Joseph L. Whilon 

Clara Belle Ulckiey. .. 
Thomaa Francis Drury . 

Rosina N. Rbodes 

Mary D, Mersey 

Lesnder L. Hull 

Abby Moulton 



March 31. 1913.. 

May S. 1U12 

Mays, 1912 



May 18. 1912.. 
May IS. 1912.. 
.May e, 1912... 



; 19, lUt2. . 

I 19! 19lii! '. 



Ingham. 
Ingham. 
Ingham. 
Ingham. 

Ingham. 

Ingham. 

Ingham. 
iQgham. 
Ingham. 



Ingham. 
Ingham. 
Ingham. 



Ingham. 
Ingham. 
iDgbam. 
Ingham. 
Ingham. 

Ingham. 
Ingham. 
Ingham. 



In the following cases tlie tax ban been detennined but not paid. 

TABLE 3. 



nifTonl Brigham. . . . 
Klizabeth B. Perkins 
Johns. Barnes 

John Avery Baldwin. 
Abbey !j, Burguson. . 
Joseph P. Hamblin.. 
Abbey B. Andrews.. 
Marias. Campbell. . 

Francis Colilngwood. 
Klizabeth Smith Millt 
KliiabelhH. Brown. 
Tena 8. Dabney .... 
Joseph Pulltier 



•tllS 12 
19 ee 

93 80 
SOO 00 



Ingham . . 

Ingham. . 
Ingham . . 
Ingham. . 

Ingham. . 
Ingham. . 
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In the foIlowinK estates petitions to re-determine the taxes have been 
filed and are pending. 





Estate ot. 


County. 




ngham, 

ill 

nghara. 

















In the following cases the tax has been determined but not paid and 
lis pendens has been filed in accordance with the ittatute, in the office 
of the Register of Deeds. 



Estate ot. 


County. 








Inghai^ 










SJCT"- 










Inghftin. 





Cases pending for the year ending June 30, 1912. Id Circuit Courts. 
Appeals from orders of determination. 



Estate ot. 


County. 
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Tbe following cases are pending in Probate Conrt for Ingham and 
other eoaoties, June 30, 1912. 



EMMeot. 


Count;. 




gffisr 














egss: 



















INHEmTANOE TAXES DETEBMINBD.— Bat not paid or only 
partially paid; also showing cases where lis pendens has been filed to en- 
force payment of the tar, and amonnt of tax now due: 



Name of estate of deceased. 


County. 


IS. 


Detennioed. 


"•e™ 


U»tj CaUen (tax not deteimlned) 








Aug. 10, 903 








&:;::::: 

Lapeer 

S^r.:: 


SS5 76 


?.S 11:1881 
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SCHEDULE "G». 



Ststement of proceedings relative to insane persons cooflned in State 
hoepitale containing: (a) Statement of money collected and paid to 
the State through the efforts of Attorney General, with the co-operation 
of medical saperintendents of the various hospitals, Auditor General 
and judges of probate, as reimbursement to the State for the support 
of certain insane persons in State hospitals, for fiscal year ending June 
30, 1912. (b) Keimbursemonit matters pendJog. (c) Statement of 
money collected and paid to the State. 

- PROBATE 



Mary Ann Grimes. Pontiac State Hospital. Probate Court, G«nesee 
county. Petition filed January 18, 1910; May 2, 1912, order pay State 
11,160.60, balance on hand, less small amount to be retained for burial 



Emma Runyan. Pontiac State Hospital. Probate Court, Oakland 
county. Petition filed May 18, 1910 ; July 25, 1911, order made dividing 
balance of estate less burial expenses between State and county, one- 
third to county and two-thirds to State. 

Oatherine Wegst. Pontiac State Hospital. Probate Court, Saginaw 
county. Petition filed November 6, 1910. March 30, 1912, order made, 
guardian to hold amount on hand, $285, until death of ward, then to 
turn balance over to State. 

George Saner. Pontiac State Hospital. Probate Court, Wayne 
county. Petitiwi filed June 12, 1911. Order made September 19, 1911, 
to pay State ?1,152.07. 

J(dm Achterhof. Kalamazoo State Hospital. Probate Court, Ottawa 
county. Petition filed June 6, 1911. Order made August 7, 1911, to pay 
balance of estate to State less {160 retained for burial and funeral ex- 
penses. May 22, 1912, draft for Jl,166.80 received by Aaditor General. 

James B. Gallup. Pontiac State Hospital. Probate Court, Genesee 
county. Petition filed August 1, 1911. Order made September 28, 1911, 
directing payment of f51.16, amount due, and quarterly cost of support. 

Ada M. O'Neil. Kalamazoo State Hospital. Probate Court, Eaton 
county. Petition filed July 26, 1911. Septeonber 6, 1911, ord^ made 
directing father and mother to pay entire cost of support. 

Marian Clark. Kalamazoo State Hospital. Probate Court, Ingham 
county. Petition filed November 8, 1911. December 8, 1911, order made 
directing balance of estate, |246.44, to be paid to State of Michigan. 
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William Himlan. Kalamazoo State Hospital. Probate Court, Moo- 
roe fount.v. Claim for reimbin-seinent filed with cotiimiHsionerB on claims 
in estate of Hugh Hantan, father of William Uaulau, December 18, 
lyil. Claim allowed March, 1912. 

Anna Redlack. Pontiac State Hogpital, Probate Court, Washtenaw 
county. December 30. 1911, claim filed with commixsioners on claims. 
Man^h, 1912, claim allowed. 

Hettie L. Nott. Pontiac State Hospital. Probate Court, Oakland 
county. Petition filed Deceinl»er 22, 1911, to corai)el hiisband to con- 
tribute to future supjwrt. Order made February- 3, 1912, transferring 
from public to private patient. 

Wilhelmina Doescher. Pontiac State Hospital. Probate Court. Oak- 
land county. December 22. 1911, petition filed to compel huoband to 
contribute to future support. February' 3, li)12, order made transferring 
from public to private patient. 

Frank Masser. Kalamazoo State Hospital. I*robate Court. St. Josejrfi 
county. Petition filed January 27. 1912, May 2, 1912, order made to 
pay State |7iM), being balance after paying county pro rata Ktiare and 
retaining suBBcient for burial. 

Christopher Ford. Kalamazoo State Hospital. Probate Court, Ber- 
rien county. Petition filed January 25. 1912, May 10, 1912, order made 
to pay Htate $359A?, being State's pro rata share after retaining $75 for 
burial. 

Daniel Ritchie. Pontiac State Hospital. Probate Court, Tuscola 
county. Petition filed January 26, 1912. Order made March 5, 1912, 
that father pay iflO per year. 

Nancy E. Field, Kalamazoo State Hospital, Probate court. Eaton 
county. Claim filed with commissioners on claims December 13, 1910. 
Claim allowed December 11, 1911, State to pro rate with county. 

Mattic M. Beamer. Home for Feeble-Minded at Lapeer. Probate 
court. Mason county. Claim for reimbursement filed August 11, 1911. 
Claim of ?225.12 allowed February 27, 1912. 

John A. Steinlein. Newberry State Hospital, Probate Court, Chip- 
pewa <i>imty. Petition filed July, 1906. April 18, 1912, State recrived 
1287.32, State's pro rata share of balance of estate. 

Susan J. Hobbs. Traverse City State Ilosjrital, Probate Court, 
Oceana county. Petition filed March 5, 1S12. Mnnh 28, 1912, State's 
claim allowed, and amount of estate on hand less sufficient for burial 
paid to Auditor General ¥.500 and pension of ?12 per month to be ap- 
plied on State's claim. 

Maria Averill. Kalamazoo State Hospital. Probate Court,^Eaton 
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couuty. Claim of State, $902.5C, filed with comniiesioiiere od claims 
Julv 26, 1911. Claim allowed January 11, 1912. Paid Auditor General 
March 6, 1912. 

Sidaey Baker. Traverse Citi" State Hospital. Pi-obate Court. Oceana 
conntT. Claim of State filed in court March 5. 1912. Claim of State, 
$6T4.09. March 5. 1912, ¥500 paid on claim of State. Balance to be 
paid later under arrangement made with guardian. 

LouiR BriggR. Kalamazoo State Hocpita!. Probate Court. Allegan 
county. April 10. 1912. petition tiled. May 23. 1912, order made to 
pay State ?400. June .1, 1912, order pay State -¥200 more (mt of addi- 
tional smn realized out of estate. 

Ruth Tompkins. Home for Feeble-Mindcd at Jriipeer. Probate court, 
Genesee county. April 10, 1912, petition filed. April 25. 1913, claim 
of State, $435.04, allowed. 

Phillip O'Neil. Home for Peeble-Minded at Lajteer. Prohate Court, 
Branch county^ Petition filed April 10. 1912. Ai»ril 19. 1912. claim of 
State allowed. 

Augusta Brown. Pontine State Hospital. Claim of State filed with 
London and Western Trust Company, London, Ontario, in estate of 
O. M. Mavbee. Amount of Augusta Brown's share of estate, $44.20, paid 
State May 1, 1912. 

Charles Cheesman. Kalamazoo State Hospital. Probate Court, Mon- 
roe county. September Iti, 1910, claim filed. May 11, 1912, paid $320 
on claim of State. 



11>) RE-IOIBUBSEIIIENT HATTERS PENDING. 

John DeMay. Kalamazoo State Hospital. Probfite Court, Kent county. 
Petition filed February 10, 1910. This matter is being continued pend- 
ing settlement of guardian's account. 

Robert McXeal. Kalamazoo State Hospital. Pi-obate Court. Kent 
county. Petition tiled April 11, 1911. Pending settlement of adminis' 
trator's account. 

Martin H. Peterson, Traverse City State Hos])ital. Probate Court, 
Montcalm county. Petition filed June 5, 1911. Pending. 

George Saner. Pontiac State Hospital. Probate Court. Wayne county. 
Petition for amount expended since July 1. 1911, filed March 20, 1912. 
Fending. 

Moses Dubrey, Kalamazoo State Hospital. Probate Court, Kent 
county. Petition filed April 11. 1911. Matter held pending settlement 
of administrators account. 
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Oharles Williams, Kalamazoo State Hospital. Probate Coort, Kent 
connty. Petition filed October 27, 1911. PemJing. 

John 6. Becht, Kalamazoo State Hospital. Probate Court, Kalama- 
zoo count;. November 6, 1911, claim of state f2,640.72, filed before 
€k>nimis8ioners on Claims. Pending. 

William H. Stockdale. Kalamazoo State Hospital. Probate Coart, 
Allegan conntj. December 11, 1911, petition filed. Pending. 

Frances L. Curtis. Poatiac State Hospital. Probate Court Oakland 
connty. Petition filed December 18, 1911. Pending. 

Herbert Masser. Kalamazoo State Hospital. Probate Conrt, St. 
Joseph connty. Petition filed Jannary 27, 1912. Pending. 

Theresa McCarthy. Traverse City State Hospital. Probate Court, 
Wayne connty. Petition filed March 1, 1912. Pending. 

James A. Nolan. Kalamazoo State Hospitel. Probate Conrt, Jack- 
son connty. Petition filed January 26, 1912. Pending. 

Annie Baxter. Traverse City Stete Hospital. Probate Court, Alpena 
connty. Petition filed February 6, 1912. Fending. 

Maiy Ahearn. Pontiac State Hospital. Probate Court, Huron connty. 
Petition filed February 7, 1912. Pending. 

Richard Spaeth. Pontiac Stete Hospital. Probate Oonrt, Huron 
connty. Petition filed February 7, 1912. Pending. 

Thomas W. Manning, Home for Peeble-Minded at Lapeer. Probate 
Court, Hillsdale county. Petition filed March 8, 1912. Pending. 

Richard Silas. Kalamazoo State Hospital. Probate Conrt, All^an 
county. Claim filed with Probate Court, April 11, 1913. Pending. 

Mary Johnson. Traverse City Stete Hospital. Probate Conrt, Mont- 
calm connty. Petition filed April 11, 1912. 

Thomas J. Holliday. Home for Peeble-Minded at Lapeer. Probate 
Court, Grand Traverse county. Petition filed, April 22, 1912. Pending. 

Matilda Gleaeon. Kalamazoo State Hospital. Probate Conrt. Van 
Buren connty. Claim filed with Probate Conrt, May 22, 1912. Pending. 

Ellen A. Austin. Kalamazoo State Hospital. Probate Conrt, E^nt 
connty. Petiticai filed Jnoe 5. 1912. Pending. 

John North. Kalamazoo Stete Hospital. Probate Court, St. Joseph 
^nnty. Petition filed June 19, 1912. Pending. 
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Harriet S. Harronn. TraTerae City "State Hospital. Probate Court, 
Ionia cotmty. Petition filed Jaly 1, 1912. PeDdiug. 

Laura Welper. Kalamazoo State Hospital. Claim presented to guar- 
dian, W. F. Welper, Portland, Oregon, May 6, 1912. Pending. 

Anna Nolan. Pontiac State Hospital. Claim made against father 
for amount due under order of coart made at the time of commitment, 
June 7, 1912. Pending. 

Mary C. Jack. Pontiac State HoBpital. Probate Court, Wayne county. 
Claim of State filed with Probate Coart April 2, 1912. Pending. 
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SCHEDULE "H". 



Statemeot of Assumpsit, Ejectment, Petition to Vacate Plats, Trespass on 
the Case, Trover and miscellaneous cases. 

ASSUMPSIT CASES DISPOSED OF— SUPREME COURT. 
'None. 



ASSUMPSIT CASES DISPOSED OF-Clrcnlt Courts. 

\V. W, Wedemeyer, Receiver, of the Chelsea Savings Bank, vs. George 
A. Turck. Washtenaw county. November 6, 1911. Judgment of no 
canse of action. 

The People of the State of Michigan, vs. Frank P. Glazier and the 
Title Guaranty & Surety Company, Ingham Circuit. Case disponed 
of by the Surety Company paying to the Attorney General for the State, 
the sum of ?84,763.07, being the balance of the principal due the State 
on account of the defalcation of Frank P. Glazier, former State Treas- 
urer. On receiving this amount, a stipulation was entered into releasing 
the bonding Company. In this connection, it should also be stated that 
the further sum of |6,689 was recovered from the estate of Frank P. 
Olanier in bankruptcv. (See also Attomev General's Report for Idll, 
p. 56.) 

ASSUMPSIT CASES PENDINO-Circnlt Courts. 

Tlie State Board of Health vs. Board of Supervisors of Genesee 
county, Genesee Circuit. 

People of the State of Michigan vs. Charles Carlson. Baraga Cir- 
cuit. 

People of the State of Michigan vs. Frederick Gustavson. Baraga 
Circuit. 

EJECTMENT CASES PENDING- Circuit Courts. 

Charles B. Williams vs. Auditor General, et al. and Gilbert Olson, 
et al. Alpena Circuit. 

Henry Platz, administrator, estate of B^ed Lincoln, deceased, vs. Audi- 
tor General, et al. and Albert C. Bentel, et al. Alpena Circuit. 

PETITION TO VACATE PI-ATS PENDINO-Clrcnlt Courts. 

In re petition of Ellen N. Holmes, to vacate certain plats. Wnyne Cir- 
cuit, No. 52825. LicimzecOyGoOQlc 



ATTORNBT OSNERAIi. 



TRESPASS OK THE CASE, DISPOSED OF-Clrcalt Court. 

r-!i . 

W. W. WedMnejer, Receiver of the Chelsea Savings Bank, vs. Frank 
E. Storms. Settled on the payment of (600.00. Suit dismissed on pay- 
ment of said sum, September 29, 1911. 

TRESPASS OS THE CASE PBOCEEDIKGS PENDINO-ClrcQlt 
Courts. 

Joseph S. McDowell, assignee of Edward Wallersteiu & Co., a corpora- 
tion, TS. Otis Puller, Warden Michigan Reformatory, Ionia. Error to 
Jackson Circuit. • 

TROVER SUIT PENDING- Circuit Court. 

Consolidated Coal Company vs. Board of Trustees of the Michigan 
Employment Institution for the Blind, Saginaw Circuit 

REMOVAL OF OFFICERS PROCEEDINGS-Offlce of the Executive. 

In the matter of Will E. EMgerton, sheriff of Emmet county. Charges 
filed with Governor Osbom, March 14, 1912. Attorney General ordered 
to investigate. March 20, 1912, respondent resigned. 

In the matter of Cornelius Andre, sheriff of Ottawa county. Petition 
for removal from oflBce filed. Investigation made by Attorney General. 
Proceeding dismissed. 

In the matter of William Stoddard, sheriff of lavingston county. 
Petition for rouoval from oCSce. Pending. 

In re petition of Robert R O'Brien for the removal of William E. 
1>ighton, supervisor of Burt Township. Alger county. November 30, 
1911, petition received. Facts investigated. Determined no action nec- 
essary. 

HISCEXiLANEOUS CA^ES, DISPOSED OF. 

In re State's Claim against the City Savings Bank of Detroit, for State 
funds in the bank's hundH when it became insolvent. Total amount 
recovered by the State, as shown by Attorney General's Report for 1911, 
955.669.42. No further sume have been recovered, the affairs of the bank 
having been wound up without any further dividends being paid to 
genera) creditors. (See statem^it under heading: Chancery cases dis- 
posed of.) 

In re State's Claim against Chelsea Savings Bank, et al., for amounts 
on deposit when the bank became insolvent. (For details, see Attorney 
Gen»al's Report for 1911, p. 66.) See statement supra in this Report, 
in The People vs. Prank P. Glazier, and The Title Qflfliranljv^tSjiBelK: 
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In re Frank P. Glazier, baoknipt. Claim of the State of Michigan for 
the amoTint of the deposit in the C%eleea Savings Bank, forwarded to 
the Referee in bankruptcy, TJ. B. District Court, Bastem District of 
Michigan, So. Division, October 6, 1908. 

The following dividends were received: 

Angnst 28, 1911, first dividend |5,000 00 

August 28, 1911, second dividend 1,562 50 

August 28, 1911, third dividend 126 50 



Total $6,689 00 

The third was the final dividend, upon the payment of which the estate 
in bankruptcy was closed. • 

In re Claim against the Metropolitan Surety Company, on account 
of bond of $25,000. (In re Chelsea Savings Bank case.) 

(See Attorney General's Report for 1911, p. 56-57.) This Corpora- 
tion became insolvent before the State's claim was adjusted. Settled 
in connection with the disposition of the State's claim against the Title 
Guaranty & Surety Company, Supra. 

CONDEMNATION PBOCEBDINOS-DUposed of. 

People of the State of Michigan, vs. Zacharia York and Ida M. Yoi^. 
Petition for condemnation of land for use of UoiverBity of Michigan. 
November 16 and 17, 1911. Trial had in Circuit Court, Washtenaw 
county, and verdict entered fixing the value of the land at |5,800. Feb. 
6, 1912, order confirming award of the jury entered. 

PROCEEDINGS TO BESTOBE LOST LAND CERTIFICATES. ^ 

In the matter of the petition of Charles Siver for restoration of lost 
certificate No. 10187 on sale of primary school land. Circuit Court, 
Tuscola county. Disposed of by answer and returned to the Commis- 
sioner of State Land Office, October 20, 1911. 

Re application of John Curran for the issue of a new part paid certi- 
ficate of primary school land to replace a lost certificate. Circuit Court, 
Berrien county. Pending. 



CONTEMPT PROCEEDINGS. 

In the matter of Charles H. Gates. Supreme Court of Michigan. 
Error to Superior Court of Grand Rapids. Pending. 
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SCHEDULE "I", 



Statement Bhowin^ amoant received IncladlnB reAmdlngs on coat 
of suits tOT the ^ear ending Jnne 30* 1912. 



July 26, 1911. {Citizens Telephone Co., to. Auditor 

General) *211 i)5 

March 27, 1912. (Attorney General, vb. Board of Saper- 

viBora of Alcona county) 192 US 

May 3, 1912 (In re eatalc of Chas. L. Taylor) OtMiO 



RSPUNDINQS. 

August 3, 1911. (Refunding of Attorney General in case 
of Christopher Strassbein, sheriff of Cook connty. III., tb. 
Milton Dailey) »89 70 

August 24, 1911. (Refunding in re Dailey matter) 325 8(1 

Novemher 16, 1911. (Refunding, nnnsed halance in case 
of Attorney General, vs. National Cash Register Company) 77 06 

November 17, 1912. (Refunding, nnnsed balance in case 
of Attorney General, vs. National Cash Register Company) 1 00 

January 12, 1912. (Refunding, unused halouce in the case 
of Horace M. Oren, vs. League of Elligibles) 20 

February 17, 1912. (Refunding, unused balance in the 
case of Attorney General, vb. National Cash Register Com- 
pany) 230 19 
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SCHEDXJLE "J". 



Statement of amoant of fees received ft-om the Attorney General 

for approving articles of auociation of Insnrance Com- 

panlesf etc.* for tlie year endingr Jane 80( 191S. 



July 13, 1911 »5 00 

July 13, 1911 S OO 

September 11, 1911. (Michigan Mutual Hail Insurance Co.) . 5 00 

October 23, 1911. (Amendment to articles of Italian 
Mutual Fire Insurance Company) 5 00 

December 28, 1911. (Amendment to charter of the Farmers' 
Mutnal Fire Insurance Company of Jackson County) 5 00 

January i, 1912. (Amendment to Shoe Dealers Mutnal Fire 
Insurance Company) 5 00 

January 19, 1912. (Amendment to Charter of Farmers' 
Mntual Fire Insnmnce Company of Clinton county) 5 00 

January 23, 1912. (Beaolution extending corporate existence 
of German Farmers' Mutual Fire Insurance Company of Huron 
and Tuscola counties) 5 00 

January 24, 1912. (Amendment to articles of association of 
Farmers' Mutual Lightning Protected Company of Michigan) . . 5 00 

February 1. 1912. (Amendment to Articles of Association of 
U. 3. Hospital Association of Lansing) 5 00 

February 5, 1912. (Approving Articles of Association of 
Farmers' Mntual Fire Insurance Company of Ionia County) .... 5 00 

February 10, 1912. (Amendment to Articles of Association of 
the Farmers' Mutual Fire Insurance Company of Genesee and 
Shiawassee counties) 5 00 

March 26, 1912. (Amendment to charter of Shiawassee 
Mntual Fire Insurance Company) 5 00 

April 16, 1912. (Amendment to charter of the Farmers' 
Mntual Fire Insurance Company of Calbonn county) 5 00 



,c.,GC«)§le 



ATTORNBT OSafBRAL. 



SCHEDULE "K". 



SDmniaTy statement, covering approximately all amoants collected 
and paid to the State of MicfaUran, tbrongta the Attorney Gen- 
eral, dnrlng the fiscal year ending Jnne SO, 1911S. 



E^BCheated Estates (Bch. "R") 13.216 59 

Inheritance ta^es {Sch. "F.") , 24,482 09 

Insane, reimbnrBement for support (Sch. "Q.") 31,393 78 

Chelsea Savings Bank, total (Sch. "H.") 91,452 07 

Costa of suits recovered, and refunding (Bch. "I.") 1,188 18 

Inanrance approval fees (Sch, "J.") 70 00 

Total 1151,802 71 
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SCHEDULE "L". 



Official opinions of the Attorney General. 



MORPHINE. SALE OF BY DRUGGISTS. A draggist may sell six 
one dram bottles of morpUne to one person at the same time if Bale 
is made apon preBcription of a regular practicing pbysician. 

Jtily 6, 1911. 
MeBsre. O. B. Dunning & Son, Vicksbur^, Michigan: 

Gentlemen — I am in receipt of your letter of July 1st in whicb joa 
ask whether or not the sale of six one dram bottles of morphine to 
be delivered to the purchaser one or two bottles at a time until the 
entire Bix have been delivered, the same having been prescribed by a 
regular practicing physician, would be in violation of law. 

For reply thereto would Bay that Act 53 of the Public Acta of 1909 
prohibitB the Bale of any morphine, its salts and its derivatives, except 
upon the order of legally practicing physicians, dentists and veterinary 
surgeons, original prescriptions which shall not be refilled or a copy 
thereof given to any person. 

Under this provision of the law we are of the opinion that you would 
have the right to sell the six one dram bottles of morphine to the per- 
son if the same were prescribed by a physician. 

Youre respectfully, 

FEANZ C. KUHN, 

La-m-o. Attorney General. 



DRAINS TRAVERSING MORE THAN ONE COUNTY. Petitions to 
clean out drains traversing more than one county are under the 
jurisdiction of the county drain coaunissionerB of the counties in- 
terested. 

July 6, 1911. 

Mr. C, J. Williams, Township Clerk, Carleton, Michigan ; 
Dear Sir — Your letter of Jane 24th received. Therein yon say : 
"There is a county drain here which starts in Sumpter township, 
Wayne county and runs into Ash township, Monroe county. Six of 
the land owners through which this drain runs in Sumpter township 
have got a petition up to have Jibis drain cleaned out. What I want 
to know is this: Do the township boards of Ash township, Monroe 
county and Sumpter township, Wayne county have authority to act in 
this case, or is it up to the two county drain commissioners of Monroe 
and Wayne counties?" 
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In answer thereto will direct your attention to Section 71 of the 
pamphlet of Drain Laws which reads: 

"Whenever a drain heretofore established and which was constructed 
in and traverses more than one count; needs cleaning out, deepening, 
widening and extending, any five freeholders of either county by which 
"such drain is traversed or affected, one or more of whom shall be own- 
ers of land which at the time of its construction was assessed there- 
for, may make application to the county drain commissioner of either 
county ID which such drain is situated, setting forth the necessity 
thereof. If, upon examination, such drain commissioner shall deem 
the same to be necessary and for the good of the public health, he shall, 
as sotm as practicable thereafter, notify the county drain commissioner 
or commissiooera of such other counties and furnish them with a certi- 
fied copy of snch application, and they shall thereupon meet and jointly 
take such measures as are provided In this chapter relative to drains 
traversing more than one county, and act in like manner, as provided in 
chapter eight of this act in the manner of establishing drains." 

I am of opinion after considering the foregoing that the county drain 
commissioner of the counties traversed or affected by the drain in 
question have iurisdlction over the matter, provided said drain is 
deemed necessary by the commissioner to whom application was origi- 
nally made. Said commissioners upon proper notification shall meet 
and act jointly in the matter as provide! by statute. 

Yours respectfully, 

FEANZ C. KUHN, 

Mc-k-o. Attorney General. 

STATE REWARD ROADS. TOWNSHIPS ISSUING BONDS THERE- 
FOR. Where townships have bonded in good faith prior to the tak- 
ing ^ect of Act 168, P. A. of 1911, amending Section 26, Chapter 4, 
Act 2S3, P. A. 1909, the county road tax paid by such townships 
should be returned to the townships until the principal of such Itonds 
is folly paid. 

July 6, 1911. 

Mr. William H. Yearnd, Prosecuting Attorney, Cadillac, Michigan: 

Dear Sir — Lour letter of the 3rd instant received and contents noted. 
You state that in 1910 two townships in Wexford county issued their 
bonds for the purpose of building state reward roads and notified the 
Clerk of the Board of County Road Commissioners of their intention, 
who provided them a surveyor for the purpose of building the roads. 
That those townships have now requested the Road Commissioners to 
return their county road tax in accordance with Section 26 of Act 283 
of the Public Acts of 1909 and that the county road commiesoners re- 
fuse to do this. Yon wish to know whether or not the townships in 
question are entitled to their county road tax for the purpose of paying 
the principal on the bonds. 

In reply thereto would say that Section 26 of Chapter 4 of Act 283 
of the Public Acts of 1909 was amended by Act 168 of the Public Acts 
of 1911, which act was given immediate effect and approred Anrtl 25, 
1911. This section as amended reads as follows: i ; hyCiOOQlC 
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"Tbe adoptioD of the coanty road syetem in any county shall not pro- 
hibit any organized township from building State reward roads: Pro- 
vided, however, That the provisions of this act shall not apply to town- 
ehipB which have already bonded in good faith for the purpose of build- 
ing roads under the provisions of Section twenty-six of Chapter four, 
Act number two hundred eighty-three of the Public Acta of nineteen 
hundred nine, prior to the passage of this act." 

It is my opinion that the proper construction of the proviso aai* found 
in section 26 of the Act of 1911 is to the effect that Section 26 as found 
in the Act of 1909 would continue in force with respect to the town- 
ships that had bonded in good faith prior to the taking effect of the 
Act of 1911 and that the county road tax paid by such townships should 
be returned to the townships until the principal of such bonds is fully 
paid. Respectfully yours, 

FRANZ C. KUHN, 

M-m-o. Attorney General. 



COMMISSIONER OF LABOR. FREE EMPLOYMENT BUREAUS. 
Commissioner of Labor required to establish free and permanent 
bureaus in certain cities. 

July 6, 1911. 
Hon. Perry F. Powers, Commissioner of Labor, I^ansing, Michigan: 

Dear Sir — Your communication of July Ist is received. You refer 
to Act 191 of the Public Acts of 1911, which is an amendment of Section 
35 of Act 285 of the Public Acts of 1909. The amendment adds to the 
number of cities in which free employment bureaus are to be located. 
You ask 

"Will you kindly let me know whether or not in your opinion the 
Commissioner of Labor is required to, as well as authorized to establish 
and maintain the free employment bureaus in the cities named in the 
act?" 

Said Act No. 191 of the Public Acts of 1911 was not given immediate 
effect, therefore, will not be operative nntil August first next. Section 
35 of Act 285 ot the Public Acts of 1909 provides for the establishmait 
of free employment bureaus in the cities of Detroit, Grand Rapids, Jack- 
son, Bay City, Battle Creek, Muskegon, Saginaw and Kalamazoo. The 
amendment adds two cities to the total number in the list. Said Sec- 
tion 35 also provides that 

"The Commissioner of Labor shall have power to organize, establish 
and control the free emplo.vment bureaus authorized by this act." 

In the amendment to this section the words "have power to" are 
stricken out of the above sentence. Section 36 of Act 28.5 of the Public 
Acts of 1909 confers upon the Commissioner of Labor the authority to 
appoint such assistants as may be necessary for the proper administra- 
tion of such free employment bureaus. The compensation for services 
and expenses provided for in said Act No. 285 of the Public Acts of 
1909. except the compensation of the commissioner and his deputy, are 
to be paid from the sum of |40,000 appropriated by Section 37 of the act. 

It is believed that the language of the amendment does not i 
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apon the Commissioner of Labor any diacretionai-y authority in the 
creation and establishment of free employment bureaus in the cities 
named. It is believed that the elimination of the words "have power to," 
to whicli reference is herein made, takes from the Commissions of 
Labor any discretionary authority which he possessed under the old 
section. It is my opinion that the Commissioner of Labor is not only 
authorized but that be is expressly required by the provisions of the 
amendment to create and establish free employment bureaus in the par- 
ticular cities named, the expenses thereof to be paid fi-om the general 
appropriation provided for in Act 285 of the Public Acta of 1909, 
Very respectfully, 

FBANZ C. KUHN, 
L-m-o. Attorney General. 



OOBPORATIONS. Property which a corporation will necessarily be 
required to purchase in order to transact its legitimate business may 
be received in payment of capital stock. 

A corporation cannot receive property in payment for capital stock 
which would not be available to creditors In case of failure of the 
corporation. 

July 6, 1911. 

Hon. Frederick C. Martindnle, Secretarj' of State, Capitol, Lansing: 

Dear Sir — We are in receipt of your letter of June 27th, in which 
you advise us that articles of association have been presented to your 
department under the provisions of Act 253 of the Public Acts of 1897, 
providing for a capital of ten thousand dollars and stating that tbe full 
amount paid in is ten thousand dollars 

"of which five hundred dollars has been paid in cash and ninety-flve 
hnndred dollars has been paid in other property, an itemized descrip- 
tion of which, and the valuation at which item is taken, is as follows: 

Contracts with subscribers fl,500 00 

3,000 complete detailed reports 3,000 00 

Contract dated June 14, 1911, from G. N. Shuman of Rich- 
mond, Va., granting exclusive license to operate under the 
'Shuman System of Trade Reporting' within and through- 
out the State of Michigan 5,000 00'' 

Section six of the above act provides as follows: 
"All corporations formed under this act shali have a capital stock 
of not less than ten thousand dollars and shall have a paid up capital 
of not less than ten thousand dollars." 

You submit two inquines, first, does the statute require the full 
amount of tbe capital to be paid in in cash ; second, if the full amount 
of the capital is not required to be paid in in cash, are the last three 
items named property such as may be legally received in payment for 
capital stock? 

In reply to the first inquiry will say that it is our view that under 

tbe provisions of this statute, capital stock may be paid in in property 

as well as in cash. In Thompson on Corporations, 2od Ed., Sec. 3962, 

it is said : 

"There is practical agreement by the courts that eve^ where the 
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statnte or other goTeming instmment by its terms requires payment ia 
money, that unless the language amounta to an absolute prohibition 
of payment otherwise than in money, the payment may be made 
in any kind of property which the corporation may legally purchase in 
the prosecution of its business provideid it is done in good faith. The 
law is practical in its requirements and does not require the doing of 
the vain and idle thing of paying to the corporation the mon^ which 
it returns to the subscriber in payment for the property that the cor- 
poration needs and desires to buy from him in the first instance." 

Without further citation of authorities, we may say that the above is 
a concise statement of the generally accepted rule and I am, therefore, 
of the opinion that property such as the company will necessarily be 
required to purchase in order to transact its legitimate business may 
be received in payment for capital stock and that the provision of the 
statute requiring a certain percentage of capital stock to be paid in 
is satisfied by turning in property of the character described. {Cook 
on Corporations, Sec. 18.) 

In reply to the second inquiry will say that we do not think the items 

"Contracts with subscribers f 1,500 00 

and "Contract dated June 14, 1911, et 5,000 00 

should be accepted in the present form. The first of these items seems 
to contemplate the performance of a service by the corporation in ful- 
filling the contracts in order to make them of any value. It would seem 
to us that this item could scarcely be considered as an asset available 
to creditors in case of failure of the corporations. The second of the 
items may or may not be an asset. If the system named is protected by 
a copyright or patent so that it is a subject of barter and sale, it may 
properly be received, but if a mere idea of a licensor which the com- 
pany would have the right to make use of without purchase and is not 
the subject of sale and cannot be reached for the benefit of creditors, 
it is my judgment that it should not be received in payment for capital 
stock. 

Very respectfully vours, 

FKANZ C. KtTHN, 

Hi-m-o. Attomev General. 



GOVERNOR. E0RPITAL8 FOR THE INSANE. HOME FOR THE 
PEEBLEMINOEO. The Governor may call a joint meeting of the 
Boards of Trustees of the Home for Feeble-Minded and Epileptic 
within ten days after he receives a communication from such board 
fixing rate of maintenance. 

July 6, 1911. 

Hon. Chase R. Osborn, Governor, Capitol, Lansing: 

Dear Sir— You have called my attention to th« provisions of Section 
27 of Act 101 of the Public Acts of 1909. relative to the fixing of the 
rate of maintenance for a patient at the Michigan Home for the Feeble- 
minded and Epileptic. The particular language in question is as fol- 
lows: 

"If in the opinion and discretion of the Governor, the rate so fixed 
at such meeting shall be deemed adequate he shall approve it in writingL 
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if not, he Bhall within ten days after the receipt of such commnnicatioo 
call another joint meeting of said board for the purpose of fixing sach 
a rate as shall be approved by the Governor." 

It is my view that the lan^age above quoted gives the Governor the 
right to issne a call for another joint meeting of the boards within ten 
days after he receives the commnnication of the boards fixing the rate. 
It is not necessary that the call fix a date of meeting within ten days 
of the receipt of such communication. 

The same would be true under the provisions of Section 38 of Act 
217 of the Public Acts of 1903, as amended by Act 221 of the Public 
Acts of 1905. 

Very respectfully yours, 

PBANZ C. KUHN, 

Hi-m-o. Attorney General. 



MICHIGAN REPOBMATORY AT IONIA. Re-building of the dining 
hall which was destroyed by fire should be provided for under Sees. 
2238 to 2242, rather than nnder Bee. 2138, Compiled Laws of 1897. 

July 13, 1911. 
Mr. DeHulI N. Travis, Secretary to Governor, Capitol, Lansing: 

Dear Sir — ^We have examined the letter of Warden Fuller of the Michi- 
gan Reformatory which has been referred to our department and in 
reply to the inquiry suggested by you will say that the rebuilding of 
the dining hall of the Michigan Reformatory which was destroyed by 
fire should be provided for under the provisions of Act 176 of the Public 
Act of ] SO.'), sections 2238 to 22i2 of the Compiled Laws of 1897, rather 
than under the provisions of Section 2138 of the Compiled Laws of 
1897. 

Very respectfully yours, 

PBANZ C. KUHN, 
Hi-m-o. Attorney General. 



TAXATION AND VILLAGES. FEES AND COLLECTING OFFICER. 
Fees for collecting taxes of villages governed by the provisions of the 
general tax law. Where the village treasurer is paid a salary, the 
collection fees belong to the general fund of the village, except where 
the village council provides that the treasurer shall receive such fees 
in addition to a stated amount as his salary. 

July 13, 1911. 
Mr. J. F, Hambitzer, Attorney-at-Jjaw, Honghton, Michigan: 

Dear Sir — I am in receipt of your letter of the 8th instant, in which 
yon call attention to Section 2867 of the Compiled Laws of this State, 
which directs a village treasurer upon receiving the tax roll with war- 
rant thereto annexed to proceed to collect the tax levied therein ac- 
cording to the direction of said warrant, together with such percentage 
thereon for collection fees as shall ie authorized by the council. Yon also 
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call atteotioB to Section 2748 of the Compiled Laws, which provides 
that all village offlrers. exc^t where other provisioDs are made bj law= 
regulating fees for services, shalf receive such compensation as the coun- 
cil ahall prescribe. You wish to be advised as to the extent to which 
the common council of the village can go in authorizing the collection 
of so-called colle<tion fees for taxes assessel upon property in the 
village and whether such fees would belong to the treasurer collecting 
the same. 

In reply thereto I would call your attention to Section 286fl of the 
Compiled Laws, which provides for the return of village faxes where the 
same have not been paid and particularly the latter part of said sec- 
tion, which reads as follows: 

"The taxes thus returned shall be collected in the same manner as 
other taxes returned to such treasurer are collected under the provisions 
of the general tax laws of the. State and the same rate of interest anS 
amount of charges shall be collected thereon and all taxes upon lands so 
returned npon lands as delinquent shall be and remain a lien thereon 
until paid." 

This language is significant in my judgment and while the question as 
to the amount of collection fees is uncertain, it seems to have been con- 
templated by the legislature that the provisiocs of -the general tax 
law with respect thereto should be more or less governing. I believe it 
would be dangerous under the general authority as found in section 
28fi7 for the common council to undertake to authorize the collection of 
a collection fee in excess of that provided for by the general tax law. 

Yon also call attention to the fact that the general tax law provides 
for the payment of an additional collection fee of four per cent upon 
taxes unpaid January 10th following the assessment. Whether or not 
this four per cent collection fee would be considered as a penalty or 
otherwise, it is my view that the legislature imposed this collection 
fee by reason of the extra trouble and expense which the otHcials under 
the general tax law may be put to in collecting the taxes which are 
not paid in the first instance and I am inclined to the view that the 
common council of a village would have authority to prescribe practi- 
cally a similar rule with respect to collection fees on taxes unpaid in 
the village. 

In regard to the treasurer's salary, would say that where the same 
has been fixed as prescribed by law, the collection fees in addition thereto 
would not belong to the treasurer but would belong to the general fund 
of the village. 1 have no doubt that the common council in fixing the 
salary of the village treasurer would have authority to give him the 
collection fees upon taxes paid to that ofBcial and a stipulated amount 
in addition, but where the salary is fixed collection fees in addition to 
the amount fixed would belong to the village. 

I enclose you herewith a copy of an opinion given to Bufus F. Skeels, 
Hart. Michigan, under date of October 23, 1907, by Honorable John E. 
Bird, which will be of interest. 

Eespectfullv vours, 

PRANZ C. KUHN, 

M-m-o-encI. Attorney General. 
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MORTGAGES, TAXATION OF. The general provisioae of Act 91, P. 
A. 1911, provides for the payment of a specific tax upon mortgages 
recorded on or after January 1st, 1912. Mortgages recorded prior 
to that day may have the tax paid thereon under Section 6 of said 
act. If Boch tax is not paid they remain under the ad valorem sys- 
tem. Mortgages recorded on or after January let, 1913, cannot be 
foreclosed or discharged until the tax is paid. The same rule applies 
to banks owning mortgages, whether the bank is engaged in business 
in Michigan or some other state. 

July 13, 1911. 
Mr. A. L. Spencer, County Treasurer, Ionia, Michigan: 

Dear Sir — ^Yonr letter of the 11th instant received, in which yon 
ask, first : Can a mortgage be foreclosed or cancelled after August 2nd, 
until a tax of fifty cents per one hundred dollars is paid. Second : Will 
Michigan banks and banks in other states hare to pay this tax before 
they can foreclose or discharge a mortgage? 

Yonr qneetinns relate to Act 91 of the Public Acts of 1911, which 
provides for the assessment and collection of a specific tax upon mort- 
gages, etc. The general provisions of this statute apply to mortgages 
recorded on or after January 1, 1912. Mortgages that are recorded prior 
to the taking effect of said act or recorded between the 1st day of 
August, 1911 and the 1st day of Januari, 1912, under Section 6 may be 
made subject to the provisions of said act by filing the afftdavit and pay- 
ing the tax as provided in Section 6 ; otherwise mortgages recorded prior 
to the taking effect of said act or between the Ist day of August, 1911, 
and the 1st day of January, 1912, remain under the ad valorem sys- 
tem and as to all such mortga, ee it is my opinion that they may be 
foreclosed or discl^^rged where no proceeding has been taken to bring 
them under said act of 1911 without the certificate showing the payment 
of the tax provided for in said act. 

.4.8 to mortgages recorded on or after January 1, 1912, the statute 
provides that they shall not be foreclosed or discharged of record until 
the tax is paid. The same role applies to banks owning mortgages 
in this State whether the bank is engaged in business in Michigan or 
some other state. 

Respectfully yours, 

FRANZ C. KUHN, 

M-m-o. Attorney Genei'al. 

MORTGAGES, TAXATION THEREOF. Mortgages given prior to Jan- 
uary 1, 1912, may be recorded prior to January 1, 1912, without the 
payment of tax prescribed for by Act 91, P. A, 1911. 

July 13, 1911. 
Mr. Leander Reams, County Treasurer, Hastings, Michigan: 

Dear Sir — Your letter of the 11th inpfant received, in which you call 
attention to Act 91 of the Public Acts of 1911, known as the Mortgage 
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Tax Law, and ask whether or not you can receive the tax provided for 
in said act on new mortgages before recoFding, between August 1, 1911,. 
and January 1, 1912, if the owner so desires. 

In reply thereto would call attention to Section 6 of said act which 
applies to mortgages recorded prior to the taking effect of the act of 
1911 and between August 1, 1911, and Jantiary 1, 1912, This section 
provides only for the payment of a tax after the mortgage is recorded 
and upon filing the requisite affidavit with the county treasurer. The 
statute does not provide with respect to mortgages referred to for the 
payment of the tax before recording, as it does with respect to mortgages 
recorded on or after January 1, iyi2. 

Yours respectfully, 

FRANZ C. KUHN, 

M-m-o. ' Attorney Qeueral. 



MORTGAGES, TAXATION THEREOF. After January Ist, 1912, mort- 
gages cannot be recorded without the payment of the tax provided 
for by Act 91, P. A, 1911, whether owned by a resident or non-resident 
of the State, unless such mortgage comes within one of the excepted 
cases designated in Section 2. It ia optional with the owner whether 
the tax shall be paid under said act on mortgages recorded prior to 
January 1st, 1912. Mortgages owned by non-residents of Michigan 
and recorded prior to January 1st, 1912, would not be subject to 
taxation under the ad valorem system for the reason that the situs 
of the mortgage for the purpose of taxation would be the domicile of 
the owner. 

July 13, 1911. 
Mr. W. H. Owen, Riverdale, Michigan : 

Dear Sir — Yonr letter of the 11th instant received, in which you 
call attention to Act 91 of the Public Acts of 1911. known as the Mort- 
gage Tax Law. This act provides for the payment of a specific tax upon 
mortgages over and above a designated amount, recorded on or after 
January 1, 1912, and would have to be paid under said act whether the 
owner of the mortgage is a resident or non-resident of the State of 
Michigan, unless the mortgagee came within the excepted cases referred 
to in section two. 

Aa to the mortgages recorded prior to the taking effect of said act 
or recorded between the Ist day of August. 1911, and the 1st day of 
January, 1912, the statute makes it optional with the holder of the 
mortgage to bring the same uqder said act or not. As to such mortgages 
the owner of the mortgage may file the requisite affidavit under section 
six and upon the payment of the tax the mortgage in the future would 
be governed by said act with respect to assessm^its for taxes; other- 
wise it would remain under the ad valorem system, if the mortgage was 
owned by a resident of this State, A mortgage owned by a non-resident 
of Michigan and recorded prior to January 1, 1912, would not be sub- 
ject to taxation under the ad valorem system for the reason that the 
situs of the mortgage for the purpose of taxation would be the domicile 
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of the owner and he being a non-reeMeot, the same would not be taxable 
in Michigan. 

Respectfully yours, 

FRANZ C. KUHN, 
M-m-o. Attorney General. 



JT7DGB OF PROBATR COUNTY AGENT. Report of the County 
Agent of the investigation of a home must bo filed with the Judge of 
Probate in the eonnty in which the home is situated. 

July 14, 1911. 
Hon. Edward P. Kirby, Judge of Probate, Grand Haven. Michigan: 

Bear Sir — Replying to your letter of July 3rd. with reference to our 
opinion of June 29th, will say that you understand our ruling correctly. 
While it is true that the report of the eounty agent of Allegan county 
flietl in the Allegan Probate Court would be of no benefit to you, we 
can construe the statute in no other way than that the investigation 
must be made by the county agent of the county in which the home 
is situated and filed with the Probate Court of that county. We think 
you will agree with us that it is the Probate Court of the county in which 
the home is situated that is charged with the duty of looking after the 
rhild after it has been placed in the home. 

Very respectfullv vours, 

FEANZ C. KUHN, 

Hi-m-o. Attorney General. 

July 14, 1911. 
Mr. N. B. Gilbert, 405 Center Avenge. Bay City, Michigan: 

Pear ftir — Replying to your letter of July J3th will say that this 
department advised the Governor, under date of May 17, 1911, that the 
appointment of Horace Kitchell as a member of the Board of (.'ontrol 
of the Michigan Home for the FeebleMinded and Epileptic expired at 
the close of the recent session of the legislature. His successor having 
been appointed since that time will be entitled to a seat in the meet- 
ing to be held July 20th, in accordance with the ruling hereinbefore re- 
ferred to. 

Verv respectfullv yours, 

FRANZ C. KUHN, 
Hi-m-o. Attorney GMieral. 
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COUNTY TREASURER. Such officiaJ not authorized to admioiBter 
oaths. May however be notary public, and feee collected as sudi 
notary public would belong to such official. 

July 14, 1911. 
Mr. Harry S. Gardner, Register of Deeds, Pontiac, Michigan ; 

Dear Sir — Replyiaj; to your letter of the 8tli instant, enclosing letter 
from the Auditor General, under date of Jnne 27th, would say that we 
are unable to find any authoritj' in the statutcB for the county treasurer 
administering oaths. Of course, there is nothing in the statutes which 
would prohibit a county treasurer from being a notary public and where 
the county treasurer as a notary public administers an oath or takes 
an acknowledgment under the laws of this State, he would be entitled to 
charge therefor and retain the fee as in that case he would be operating 
solely as a notary public. 

Respectfnlly yours, 

PBANZ C. KUHN, 
M-hi-o. _ Attorney General. 



HOIJDAYS. SATURDAY APTEKNOON. Saturday afternoon is not 
a half holidav for countv officials under authority of Act 35 of the 
Public Acts of 1905. 

July 14, 1911. 
Mr. Robert H. Kirschman,- Prosecuting Attorney, Battle Creek, Michigan : 

Dear Sir — I have your communication of July 5th, in which you in- 
quire whether Satui^ay aftenioon may be considered as half-holidays 
for the purpose of closing county offices at ti^-elve o'clock noon on Satur- 
da.^6. 

In reply thereto would say Saturday afternoon would not be considered 
a half-holiday for county officials under authority of Act 35 of the 
Public Acta of 1905. I am inclined to believe, however, tliat in the 
absence of a statute expressly prescribing the hours when county offices 
shall be open that this is a matter for each county official to determine 
and that if the county officials decide to close their offices at noon on 
Saturday, it is a matter in regard to which they are answerable only 
to the people. 

Very respectfully, 
- FRANZ C. KUHN, 

Jj-m-o. Attorney Qeneral. 
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AGENTS PREMIUMS. The iBsuauce of premiums to stimulate sales of 
papers not prohibited by law. 

July 14, 1911. 

Mr. M. E. Douglan, Ralea Manager, The Curtis Publishing Company, 
Philadelphia, Pennsylvania: 

Dear Sir — I have your communication of July 8th, in which you in- 
quire whether there Ib any law in this State which forbids the iesnance 
of coupons and premiumR to your agents for the sale of papers. It is 
my nnderstflnding from your communication that it is your intention to 
furnish coupons to the boys who sell copies of yonr paper and that 
a certain number of such coupons will entitle the holder to procure prizes, 
such as watches, fobs, baseballs, etc. 

In reply thereto would say my attention has not been called to any 
statute in force in this State directly bearing upon this proposition. It 
would seem that your plan is intended simply to stimulate sales by 
your agentB. It is my opinion that there is no law in this State pro- 
hibiting such action as is outlined in your communication. 
Yours very respectfully, 

PBANZ C. KUHN, 

L-m-o. Attorney General. 



MOTOR VEHICLE LAW. Non-resident owners of motor vehicles mast 
have complied with the laws of tbeir home state and such laws must 
be substantially in accord with those of Michigan, in order to permit 
operation without compliance with the Michigan Motor Vehicle Law. 

July 14, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Lansing, Michigan : 

Dear Sir — In year letter of July 13th you request an interpretation 
of Act 318 of the Public Acts of 1909, known as the Motor Vehicle T^w, 
particularly as to whether a non-resident owner is exempt from regis- 
tration in this State if the law of his state does not require him to dis- 
play number plates sabstantially in the same manner as the Michigan 
law. 

In reply thereto will say that Section 5 of the Motor Vehicle Law 
provides as follows: 

"The provisions of the foregoing sections shall not apply to a motor 
vehicle owned by a non-resident of this State: Provided. That the owner 
thereof shall have complied with the provisions of the law of the state 
of his residence relative to motor vehicles and the operation thereof and 
shall conspicuously display his state number, and that the provisions 
of the foregoing sections of this act are substantially in force in such 
state: Provided further, That this exemption shall not apply to non- 
resident corporations doing businefs in this State: Provided further, 
That non-residents ^all not be exempt from the foregoing sections, un- 
less the state of his residence extend similar privileges to motor veiiicles 
registered under this law." 
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Prom the above provisions it will be noted that a non-resident owner 
before being entitled to the benefit of the exemption must have com-. 
plied with the provisions of the law of his home state; he mnst con- 
spicuouRly display his home state number; the provisions of the law 
of his home state mast be substantially in act-ord with sections one to 
fonr inclnsive of this act ; and similar privileges moat be granted to resi- 
dents of this State in his home state. The only question which can arise 
are as to what essential pequirements must be presMit in the law of his 
home state in order that they may be said to be "suiistantially" in accwd 
with those of sections one to four inclusive. We think the least that 
can be required is: 

1. A requirement for state-wide registration in the home state; 

2. A display of a number substantially of the size required by the 
Michigan law, together with a letter or other device which clearly indi- 
cates the state in which the registration has been made; 

3. Such number must be conspicuously displayed. 

A number can scarcely be said to be conspicaonsly displayed under 
this statute unless displayed upon front and rear as required by sabdivi- 
sion one, section three. We do not think it is material whether the Dum- 
ber is painted upon the machine or whether it is placed upon metal, 
board or other tags attached to the machine so long as the number is 
conspicuously displayed, as above set forth, upon the machine and is 
in accordance with the requirements of the state in which the machine 
is legally r^stered. It must be borne in mind that the purpose of 
r^stration is to enable the identiflcation of machines in order to facili- 
tate the enforcement of the laws governing the use of automobiles upon 
the highways and it is our view tiat if the statutory provisions of the 
borne state are such as permit this to be done effectively and the Qoo- 
resident owner operating within this State has complied with the pro- 
visions of the laws of his home state, as above outlined, he is entitled 
to claim the benefit of the exemption of section five. 

Verv respectfully yours, 

FRANZ C. KUHN, 

Hi-m-o. Attorney General. 



MEDICAL MIT^ COMMISSION. A Medical Milk Commission can 
be created under Act 248 of the Public Acts of 1911. only in cities hav- 
ing a Board of Health, which under charter or statutory provisions, 
contains at least two registered physicians. 

July 20, 1911. 
Dr. Wilfrid Haughey, Battle Creek, Michigan: 

Dear 8ir — In your letter to this department of July 15th, yon state 
that the Board of Health in Battle Creek consists of a health officer 
(duly registered physician), the ma,vor and three aldermen. The mayor 
at present happens to be a physician and you inquire whether under 
Act 248 of the Public Acts of 1911, it will be possible for the Board in 
Battle Oeek to appoint a medical milk commission by reason of the fact 
that the present mayor is a physician, thus making two physicians upon 
board of health. 
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In reply thereto woald say section one of Act 248 of the Pnbiic Acts 
pf 1911, providen in part as follows: 

"Authority is hereby given the board of health of any city, Tillage 
or township in this State, no constituted as to have in its membership 
two or more physicians duly authorized to practice medicine onder the 
laws of this fttate, to appoint, etc." 

We think that a board of health can be said to be "so constituted" 
as to have in its membership two or more lAysicians only in case the 
charter or statutory provisions creating the board of health require 
that it shall contain at least two registered physicians. Any other con- 
struction would make it possible for the board of health, by a mere 
change in the personnel of its membership to come within or without the 
provisions of the statute. This we do not think was contemplated by the 
i^slature and we are therefore constrained to hold that the board 
of health in the city of Battle Creek, under the statement of facts con- 
tained in your letter, would not be authorized to create a medical milk 
commission under the provisions of Act 248 of the Public Acts of 1911. 
Verv respectfullv vonra, 

FRANZ C. KUHN, 

Hi-m-o. Attorney General. 



MOTOR VKHICLK LAW. LICENSES. CITIES. A fourth class city 

bus a right to impose a license fee on automobiles operated for the 

purpose of carrying passengers for hire. 

July 20, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Capitol, Lansing: 

Dear Sir — In yoar letter of July 18th, referring to this department 
the letter of Daniel Alexander, flreenfleld, Michigan, the question is 
submitted as to the right of a city to impose a license fee upon an auto- 
mobile used for carrying passengers for hire. 

In reply thereto would say that most cities have a charter provision 
expressly authorii^ing the licensing of vehicles used for the transporta- 
tion of persons or property. In the general fourth class city act, Chap- 
ter 11, Section 1, Sutidivision 15 (Section 3107 of the Compiled Laws 
of 1897). the common council is authorized to: 

"License and regulate all vehicles of every kind used for the transporta- 
tion of persons or property for hire in the city and regulate or fix their 
stands on the streets and public places and at wharves, boat landings, 
railroad station grounds and other places." 

Even if the city is not incorporated under the fourth class city act, it 
is probable that the city charter contains a somewhat similar provisioa. 
The right to operate an automobile for the purposes of carrying passen- 
gers for hire if entirely distinct from the right to operate it on tlie 
highways granted by the Motor Vehicle I.*iw and there is no reason why 
a municipality may not lawfully exact a license fee under a provision 
snch as that above quoted, iu case the automobile is used for the carriage 
of persons for hire. 

Verv respectfnilv vours, 

FRANZ C. KUHN, 

Hi-m-o. Attorney- Q^eral. 
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FORESTRY WARDEN. The forestry warden appointed under Kectiop 
2, Act 294," P. A., 19X1, by Public Domain Ootninission would not have 
authority over fires generally throughout the Mtate. His duties would 
relate to the protection of forest reserve land. The power and au- 
thority of State Game, Pish & Forestry Warden would remain the same 
ae conferred by Act 106, P. A., 1907, subject to supervisory control 
of Public Domain Commission. 

July 20, 1911. 
Hon, William R, Gates, States Game, Fish & Forestry Warden, Lansing. 
Michigan : 
Dear Sir — Your letter of the 17th inetaut received and contents 
noted. You call attention to that portion of Section 2 of Act 294 of the 
Public Acts of 1911, which empowers the Public Domain Commission to 
appoint a forestry warden and to prescribe his powers and duties and 
wherein it provide that: 

"He shall have general supervision of all deputy wardens appointed 
or employed for the performance of duties or services in respect to 
forestry lands or forest fires." 

And also that portion of section five of said act which provides that 
the duties of the State Game. Fish & Forestrj- Warden shall be as under 
the laws now in force. In this connection you state that it is your view 
that the duties of the forestry warden appointed by the labile Domain 
Commission, with respect to forest fires, are exclusively confined to flre 
protection on the public reserves of the State. 

After a careful consideration of the matter in question it is my opinion 
that the duties of the forestry warden appointed under section two of 
Act 294 of the Public Acts of 1911, relate to the protection of the forestry 
reserve lands of the State from fire and that such forestry warden would 
not have authority over fires generally thpou^out the State by virtue of 
his appointment by the Public Domain Commission. The Power and 
authority of the State Game, Fish & Forestry Warden over fires gener- 
ally would remain the same as conferred by Act 106 of the Public Acts 
of 1907, subject however to such supervisory control as is given the Public 
Domain Commission over that ofllcial by Act 294 of the Public Acts of 
1911. 

Eespectfullv yours. 

FRANZ C. KUHN, 
M-k-o. Attorney General. 



COUNTY KOAD SYSTEM. BONDS. The premium received on the 
sale of county road bonds belongs to the county road fund. 

July 20, 1911. 

Hon. Townsend A. Ely. State Highway Commissioner, Capitol. Lansing, 
Michigan : 

Dear Sir— In your letter of July 10th you submit the following in- 
quiry: 

"In case a county working under the county road system, in order 
to provide money for county road purposes, should bond for a^si^ified,. 
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amoant and the bonds sold at a premium, cao the premium on each 
bonds be converted to the contingeot fund of the county, or should the 
premium on said bonds be added to the face of tbe bond issue and be- 
come available for the use of the Board of County Boad Commissioners." 

In reply thereto would say that under the provisions of Sections 19 
to 25 inclusive of Chapter 4 of Act 283 of the Public Acts of 1909, all 
moneys raised for the construction and maintenance of highways are 
placed in the county road fund to be expended under the. direction of the 
Board of County Road Commissioners. Section 22 of this chapter con- 
tains this provision: 

"No bond or evidence of indebtedness shall be negotiated at less than 
par and the accrued interest." 

The rule is thus stated in 28 Cyc. 1598: 

"All the proceeds of a sale of bonds for a particular purpose, prranium 
included, belong to the fund to which they are dedicated." 

This statement seems to be based upon the case of the People vs. 
Dakin, 43 Hun. (N. Y.) 382, which is the only case that has come to. 
my attention toncbing the particular question. The principle laid down, 
however, seems to be in accord with reason and it is therefore my opinion 
that the premium on sole of county road bonds should be paid into the 
county road fund and subject to disbursement upon the order of the 
county road commissioners. 

Very respectfully yours, 

FRANZ C. KUHN, 

Hi-mo. Attorney General. 



OIL INSPECTION. It is an offense against Act 37 of the Public Acts 
of 1909 for wholesalers to deliver gasoline into a tank which has not 
been painted and lettered in compliance with the law. 

August 11, 1911. 

Mr. Frank 8. Neal, State Inspector of Illuminating Oils, Northville, 
Michigan : 

Dear Sir — Replying to your letter of August 1st, will say that Act 37 
of the Public Acts of 1909, Section 1, providing in part : 

"That, at wholesale or retail, gasoline shall be delivered from tank 
wagons, etc., to the purchaser only in cans that are painted a bright 
red, etc. Every purchaser of gasoline ^all keep the same only in cans, 

etc., which are so painted." 

makes it an offense for wholesalers to deliver gasoline into a tank which 
is not painted and lettered in compliance with the law. You may prop- 
erly notify the oil companies that they will be subject to the penalty 
of the law in case they make such delivery. 

Yours respectfullv, 

FRANZ C. KUHN, 

Hi-b-o. Attorney General. 
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STATUTES. FEES. CIRCUIT COURTS. Act 267 of the Public Acts 
of 1911 fixing fees for suits in circuit courts repeals local acts govern- 
ing that subject. 

August 11, 1911. 
Mr. Charles W. Hitchcock, Prosecuting Attorney, Bay City, Michigan : 

Dear Sir — I am in receipt of your letter of August 7th, requesting 
an opinion from this department as to whether Act 267 of the Public 
Acts of 1911, repeals the provisions of Local Act 403 of 1897, fixing the 
county clerk's fees for Bay county. 

In reply thereto would say that I am in accord with your view that 
Act 267 of the Public Acts of 1911, fixing the fees in suits commenced 
"in any Circuit Court" and making provision for the payment of the 
fees into the county treasury where the clerks are by statute provided 
with a salary, repeals the provisions of Local Acts prescribing the fees 
to be collected by county clerks in the particular eonnty. 
Verv respectfully yours, 

FRANZ C. KUHN, 

Hi-m-o. Attorney General, 



CONVICTS. FORFEITURE OF GOOD TIME. A convict who has 
violated bis parole and for whose return a warrant has been issued 
may be deprived of any portion of the whole of the good time earned 
by him while in Prison, 

August 11, 1911. 

H<m. Nathan F. Simpson, Warden, Michigan State Prison, Jackson. 
Michigan: 

Dear Sir — I am in receipt of your letters of August 5tb and 9th with 
reference to the case of James Morgan. The facts as stated by yon 
are substantially as follows: 

Morgan was sentenced October 25, 1893 to imprisonment for a definite 
term of 20 years. With the statutory deductions for good time his 
term would expire July 19, 1907. He was released upon parole April 
24, 1900. June Ist, 1906, a warrant for his return to prison for viola- 
tion of his parole was issued and at the same time the Board of Control 
declared his good time which had been earned amounting to 3 years, 
3 months and 18 days forfeited. Morgan was returned to prison Septem- 
ber 25, 1909, 3 years, 3 months and 24 days after the warrant for his 
return was issued. He was transferred to th« State Asylum at Ionia, 
December 30, 1909, and returned from the Asylum to prison May 9, 
1911. The forfeited good time added to the time he was absent after the 
warrant for his return was issued makes a total of six years, seven 
months and 12 days which added to his original sentence with good 
time allowance deducted would make the correct time for expiration 
of the sentence March Ist, 1914. Morgan contends that he should have 
been released after having served the 3 years, 3 months and 24 days which 
represented the time he was absent after the time the warrant for^his re- 
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turn was issaed, and that he caoDot be required to serve the additional 3 
years, 3 months and 18 days good time forfdted by the Board of Con- 
trol. 'Hie opinion of this department upon the question is solicited. 

For reply thereto would say that Section 9, Act 184, Public Acts of 
1905, providing for indeterminate sentences contains this provision: 

"A convict violating the provisions of his parole and for whose re- 
turn a warrant bas been issued by the warden or superintendent shall, 
after the issuance of such warrant be treated as an escaped prisoner 
owing service to the State, and shall be liable, when arrested to serve 
out the unexpired portion of his maximnm imprisonment, and the 
time frcnn the date of his declared delinquency to the date of his arrest 
shall not be counted as any part or portion of the time to be served." 

Rection 2112 of the Compiled Laws of 1897 with reference to good time 
allowances to convicts confined in the several prisons of the State con- 
tains a provision authorizing the Board of Control of any prison to take 
away any portion or the whole of the good time made by any convict 
guilty of any serious act of insubordination, attempt to escape or escape. 

It appears therefore that under the indeterminate sentence law after 
a warrant is issued for the return of the prisoner for violation of his 
parole the convict is treated as an escaped prisoner and the Board of 
Control is expressly authorized to declare a forfeiture of good time 
for an escape. It seems clear therefore that Morgan would be required 
to serve the entire good time forfeited and also the time during which 
he was away from the institution after the warrant for bis retura was 
issued. Under this ruling his sentence will not expire until March 1st, 
1914, less snch good time as he may have earned after his return to 
prison. 

Very respectfullv vours, 

FRANZ C. KUHN, 

La-k-o. Attorney General. 



CONTRACTS FOB PITBGHASE OF COAL. Terms of contract con- 
trolling upon State institutions for purchase of coal. 

August 11, 1911. 

Dr. O, B. Long, Medical Superintendent. Ionia State Hospital, Ionia, 
Michigan : 
Dear Sir — I have your communication of August 5th. You state 
that on January 30, 1911, the State Asylum entered into a contract for 
the purchase of 1,000 tons of coal to be shipped as you might direct 
from Februarj' Ist, to September 30, 1911. That you have not required 
as much coai as was expected and that yoa have received about 500 
tons and will probably not use to exceed 600 or 700 tons by Septem- 
ber 30th. That the failure to furnish 1,000 tons was not due to any fault 
of the company from which you purchased but wbk due to the fact that 
you did not require that amount for immediate use and were unable 
to store it. You refer to Act No. 166 of the Public Acts of 1911, which 
provides that all bituminous coal purchased and used in all State 
penal, reformatory, charitable and educational institutions of this State, 
be the product of the coal mines of this State, and a^ whether this 
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act DuUifiee the above contract, and if the coal company can hold you 
to the contract to use 1,000 tons of its coal. 

In reply thereto woatd say Section 1 of the act to which you refer 
provides in part: 

"No bituminous coal, except that produced by the coal mioes of 
Michigan shall hereafter be purchased for or used in any State penal, 
reformatory, charitable or educatiooal institution of this State.'' 

It will be obsen'ed that this act refers simply to the purchase of 
coal. The act in question did not take effect until August 1st. It is there- 
fore my opinion that the act in question does not nullify the contract 
to which you refer. 

If the facts are exactly as stated in your communication, it would 
seem that the coal company can hold you to your contract. If you en- 
tered into an express contract for the purchase of 1.000 tons of coal 
to be delivered between February 1st and September 30th in such 
quantities as you might direct, and you will not have ordered the entire 
amount by September 30th, the coal company can undoubtedly require 
you to take the amount for which you contracted. However, this is a 
matter which is controlled by the contract and its provision would be 
controlling. 

Yours respectfully, 

FRANZ C. KUHN, 

L-ko. ' Attorney General, 



PRIMARY ELECTION LAW. ENROLLMENT. Persons enrolled as 
members of Citizens party may participate in primarj- election. 

August 11, 1911. 
Mr. J. E. O'Neill, Hancock, Michigan: 

Dear Sir — I have your communication of August 8th, in which you 
inquire whether the members of the "Citizens' Party" of your city may 
be Mirolled under the primary election law and participate in municipal 
elections. 

In reply thereto would say Section 4 of Act 279 of the Public Acts 
of 1911 requires all persons who desire to participate in the primary 
election to be enrolled. Voters can be enrolled on the first Monday of 
April preceding the August primary election and on the last Saturday 
in January of each year. There is no question but if the membera of 
the "Citizens' Party" enroll as members of that political party that they 
may participate in the primary election. The fact that the "Citizens' 
Party" is not mentioned in the act in nowise interferes with the rights 
of such party to select its candidates under the pnmary election system. 
Yours respectfully. 

FRANZ C. KUHN, 

L-k-o. Attorney General. 
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AUSTRALIAN BALIX)T SYSTEM. In use in (his State since 1891. 
PRIMARY ELECTION LAW. Applies to all poliUcal parties. 
INITIATIVE, REFERENDUM AND RECALL. No statutory provi- 
sions relating thereto except in city charters. 

August 11, 1911. 

Hon. Robert L. Owen, Chairman, Committee on Pacific Railroads, Wash- 
ington, D. C: 

My Dear Sir — T have your circular letter dated August Ist. in which 
you request information in regard to certain subjects. In reply thereto 
would Fay it is somewhat difficult to give an exact answer to yonr in- 
quiries in the manner noted in your circular letter. 

However, nnswering your vanons inquiries would say that the secret 
or Australian ballot system has been used in this State since 1801, We 
have a dii-ect primary law which applies to all political parties in the 
selection of candidates for certain state offices and applies to all politi- 
cal parties in the selection of candidates for county offices. This law 
also applies to all political parties in cities when adopted by the voters. 

We have no express statutory provisions relative to the initiative, 
referendum and recall except as such requirements are inserted in city 
charters. We haie a general statute for the incorporation of cities, 
being Act 279 of the Public Acts of 1909, under authority of which 
any city may adopt ,i commission form of government. We also have 
general laws prescnbing penalties fov corrupt conduct in the nomina- 
tion of candidates and the election of officers. 

Very respectfully, 

■ FRANZ C. KUHN, 

L-k-o. Attorney General. 



STATE MILITARY BOARD. Slember of not entitled to draw salary 
and Iter diem during time lie is ordered to camp or on duty at a 
rifle range. 

August 11, 1911. 
Major James N. Cox, Lansing, Michigan : 

Dear Sir — I have your communication of July 27th, in which you 
ask whether a member of the State Military Board who is drawing a 
salary at the rate of J300 per year may during the time he is ordered to 
camp or on duty at a rifle range draw such compensation in addition to 
the per diem of his rank. 

In reply thereto would say my attention has not been challenged to 
any provision of law which would authorize the member in question 
to draw two different salaries from the State at the same time. Unless 
express provision to that effect is made in the statute, his yearly salarj' 
would cease during the time he draws a i»er diem compensation. 
Yours respectfully, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 
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CITY CHARTER COMMISSIONERS. ELECTION. Doty of conncil 
to call an election to be held within sixty days after the date the 
voter* voted in favor of reviewing the city charter. 

August 11, 1911. 
Mr. Elmer J, Alway. Attorney at, Law, Manistee, Michigan: 

Dear Sir — I have your communication of July 26th, in which you 
state that the City of Manistee has voted to revise its charter under 
Section 18 of Act 279 of the Public Acts of 1909; that upon the qu*fi- 
tion of fixing a date for the election of charter oommiBsioners the city 
attorney ruled that no election could be held before the first Monday 
in April, 1912, for the reason that no opportunity was afforded for the 
nomination by primaries of candidates for commissioners at a special 
election. You wish to be advised in regard to this matter. 

In reply thereto would sav said Section 18 of Act 279 of the Public 
Acts of 1909 was amended" by Act 203 of the Public Acts of 1911. 
The amendment expressly provides that "in case the electors shall, by 
a majority vote declare in favor of such revision, a charter commission 
shall be selected inthin sixty dai/s." etc. The words, "within sixty days" 
were added to the old section. It will therefore be observed that it is 
mandatory upon the common council to call an election within sixty 
days after the proposition of a revision of the city charter has been 
adopted. 

The same section also provides that, "the nomination and election 
of the members of such commission, except as herein specified, shall be 
conducted as near as may be as now pi-ovided by law for the nomination 
and lection of city and ward officers in the respective cities of this 
State." It is assumed that candidates for the various offices in yonr 
city are selected under the general primary system. I know of no 
reason why candidates for the office of charter commissioner may not 
be selected in accordance with the plan now in force in your city. This 
is particularly true in view of the language of Section 16 of Act 279 
of the Public Acts of 1911, which provides for special primary elections. 
It is therefore my opinion that it is the duty of the council of your city 
to call an election to be held within sixty days after the date that the 
voters voted in favor of revising the city charter. 

Yours respectfullv, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 



MEDICAL MILK COMMISSIONERS. LOCAL HEALTH OFFICER. 

A local health officer cannot be one of the five appointed members on 
the commission. 

August 11, 1911. 
M. L. Holm. Bacteriologist, State Board of Health, Lansing, Michigan: 

Dear Sir — Your communication of July 29th addressed to Mr. Lawler 
is received. You refer to Act 248 of the Public Acts of 1911, providing 
for the incorporatiou of medical milk comraissionei's and ask if~a local 
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health officer can be one of the five active members of a medical milk 
commission. 

In reply thereto would say Section 1 of the act in question provides 
for the appointment of a medical milk commission to consist of five 
physiriiins. Section 9 of the act provides, in part, that: 

"The secretary of said State board of health and the local health 
officer shall be exofflcio members of every milk commissioa organized 
under this act." 

It will be observed from the foregoing quotation that the local h«altfa 
olBcer is a member of the commission by virtue of his office. It is my 
opinion that a local health officer cannot be one of the five appointed 
members on tbe commission. 

Yours respectfnllj, 

FRANZ C. KUHN, 

L-ko. Attorney General. 



LAND CONTRACTS. TAXATION THEREOF. The legal status of 
land contracts executed prior to January 1st, 1912, not changed by 
Act 01, P. A., 1911. 

August 11, 1911. 
Mr. S. P. Clay, Battle Creek, Michigan : 

Dear Sir — Replying to your letter of the 10th instant, will say that 
Act No. 91 of the Public Acts of 1911, providing for the payment of a 
specific tax upon mortgages, land contracts, etc., in no way changes the 
legal status of a land contract executed prior to January let, 1912, 
and the same may be enforced, foreclosed or introduced in evidence 
without the payment of the tax the same as though said Act No. 91 
had not been passed. 

Respectful I V vours, 

FRANZ C. KUHN, 
M-k-o. Attorney General. 



STATE PIRE MARSHAL. A service of an order by r^stered mail 
on a non-resident owner is sufficient under the provisions of Section 
8, Act 79 of P. A. of 1911. 

Augnst 17, 1911. 
Mr, W. H. Andrews, Prosecuting Attorney, Benton Harbor, Michigan : 
Dear Sir — Replying to your letter of August 11th, will stale that it 
is our view that a service of an order by the State Fire Marshal or 
other authorized officer under the provisions of Section 8 of Act 79, 
Public Acts of 1911, by registered mail upon a nonresident owner 
together with personal service upon his agent, would be held to be 
sufficient service by reason of the fact that the section in question does 
not prescribe the manner in which the notice is to be given or served. 
We are unable to see how you can bring suit against the non-resident 



Digiti; 



cbyGoogle 



80 ANNUAL REPORT, 1912. 

owner lo recover the penalty prescribed by Section 8 while lie ia with- 
out the State. 

Very respectfolly yonrg, 

FRANZ C. KUHN, 
Hi-k-o. Attorney General. 



COUNTY ROAD COMMISSIONERS. Board of County Road Com- 
missioners have no anthority to condwnn land for gravel pits for 
county road purposes under Act 149 of the P. A., 1911. 

August 17, 1911. 

Hon. Townsend A. Ely, State Highway Commissioner, Lansing, Mich- 
igan: 

Dear Sir — Replying to your letter of August 15th, will say that it is 
our view that Act 149, Public Acts of 1911, is not sufficiently broad in 
its scope to authorize the condemnation of gravel pits by the board of 
county road commissioners. The act in question is limited by Section 
1 to public corporations and state Agencies which are therein specifi- 
cally defined. The board of county road commissioners is not made by 
the statute a public corporation and state agencies is defined to include 
only "incorporated boards, commissions and agencies of the State given 
by law tlw; management and control of public business and property." 

It is our view that State agencies only include boards, commissions 
or agencies which are directly in control of State institutions or prop- 
erty and that the scope of the language does not include a county 
agency or commission such as the board of county road commissioners. 
Very respectfully, 

FRANZ C. KUHN, 

Hi-k-o. Attorney General. 



INSURANCE LAW. It is not necessary for Are insui-ance companies 
to amend its articles in order to insure property against loss or dam- 
age by lightning, wind or water. 

Amendment is necessary in order to permit such companies to in- 
sure against loss or damage to automobiles under Act 15, P. A., 1911. 

August 17, 1911. 
Mr. William V. Moore, Attomey-at-Law, Detroit, Michigan: 

Dear Sir — In your letter to us of August 15th you inquire whether 
it is necessary for the Detroit Fire and Marine Insurance Company to 
amend its articles of association in order to insure property against loss 
or damage by lightning, wind and water; also whether it is necessary 
to amend the articles of this company in order to insure against loss 
or damage to automobiles. 

In reply to this inquiry will say that it has never been the view of 
this department that corporations organized under the general fire and 
marine insurance law— Act 136, Public Acts of 1869, as amended— 
are required to araeod articles of association in order to insure against 
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damage b,v lightning, wind and water as anthorized by Act 154, Public 
Acts of 1905, and we know of no instances when such amendments have 
been made. 

Before a fire and marine insurance company could insure against dam- 
age to automobiles as authorized by the amendment in Act 15, Public 
Acts of 1911, it would be necessary for it to amend its articiea of asso- 
ciation so as to authorize it to conduct such business. 

Yours respectfully. 

FRANZ C. KUHN, 

Hi-k-o. Attorney General. 

STATUTES REPEAL OF. Act ITfi, Public Acts of 1891, proriding for 
the organization of township school districts in the Upper Peninsula 
is not repealed by Act 117, Public Acts of 1909. providing for the 
organization of township school districts in the State of Michigan. 

OFFICERS. TERM OF. The president and treasurer of the board 
of education of a township school district in the Upper Peninsula act 
in that capacity during their term of office as members of the board 
of education and not merely for the term of one year. 

August 17, 1911. 
Mr. W. S. Baird, Attomey-at-Ijaw, Bessemer, Michigan: 

Dear Sir — I am in receipt of yonr letter of August Ist, in which 
you ask whether or not Act 176, Public Acts of 1891, entitled "An 
act for the organization of township school districts in the Upper 
Peninsula," is repealed by Act 117, Public Acts of 1909, entitled "An 
act to provide for the organizati<m of township school districts in the 
State of Michigan. You also ask whether or not in the event that the 
act of 1891 is not repealed the office of township supervisor and school 
trustee under the Act of 1891 are incompatible. You also inquire as 
to the length of the term of the president and treasurer of the board 
of education of the district. 

For reply thereto would say that the act of 1891 authorizes the elec- 
tora of a township to become organized into a single school district 
upon petition of a majority of the electors of tbe township qualified 
to vote at school meetings. 

Act 117, Public Acts of 1909, is general in its terms and authorizes 
the qualified eleclors of any organized township residing outside of 
any graded school district to organize the township into a single school 
district at an election to be held for th,it purpose. The act of 1909 
contains no provision repealing the act of 1891 or repealing inconsistent 
acts. 

Repeals by implication are not favored and will not be i>erniitted if 
they can be avoided hy any reasonable construction of the statutes. 
Where no repealing words are inserted in a later act a strong presump- 
tion arises that no repeal was intended or it would have been expressed. 
If both acts can he given full force without conflicting with each other, 
or if the later act is merely affirmative, accumulative or auxiliary and 
not inconsistent, both must stand and the former is not repealed. 

People vs. Harahan, 75 JHch. 611, 
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Where two statutes cover the same subject both muat be given effect 
if possible. 

Tiliotson vs. Saginaw, 94 Mich. 240; 
Merriman vs. Circuit Judge, 96 Mich. 693. 

Applying these rules of construction to the two acts in question, it 
is our opinion that both acts can be given effect. Both acts are per- 
missive merely and the qualified electors in townships in the Upper 
Peninsula may organise themselves into a township school district un- 
der either act. There is no inconslstairy between the two acts and it 
is onr opinion that the act of 1891 is not repealed by the act of 1909. 

In answer to your second question relative to the offices of township 
supervisor and member of the board of education in township school dis- 
tricts in the Upper Peninsula, would say that this Department has 
held that township officers are ineligible as trustees of a township school 
district. 

Further answering your inquiry as to the term of office of the presi- 
dent and treasurer of the board would say that taction 4 of the 
act provides that the members of the board of education shall elect from 
their number a president, secretary and a treasurer who shall severally 
serve in such capacity during his term of office and until his snccessor 
shall have been dniy elected and duly qualified. Under this provision 
of the statute the president and treasurer would act in that capacity 
during their term of office as membera of the board of education and 
not merely for the term of one year. 

Yours respectfully, 

PBANZ C. KUHN. 

La-k-o. Attwney General. 



INTOXICATIXG LIQUORS. AUTHORITY OF BOARD OR COUN- 
CIL IN FIXING PENALTY OF DEALFRS' BOND. The board or 
council chai^t^ with the duty of approving bonds of liquor dealers has 
the right to determine the sufficieney of the penalty within the statu- 
tory limit in each case that comes before it. 

August 17, 1911. 
Mr. William B. Brown. Prosecuting Attorney, Grand Rapids. Mich.: 

Dear Sir— I am in receipt of your letter of June 30th wherein you 
state that in the month of April, 1911, the township board passed a 
resolution fixing the amount of liquor dealein' bonds at six thousand 
dollars for the year commencing May 1, 1911 ; that on July 4th a change 
will occur in the memben^hip of the township board and you ask whether 
or not the new board, as then constituted, will have authority to pass a 
resolution fixing bonds of liquor dealers at a smaller sum, say in the 
sum of three thousand dollars. 

For reply thereto would say that Section 8 of the general liquor law 
provides in substance that every person engaged in the sale of any of 
the liquors mentioned in that law shall before commencing business 
execute and deliver to the county ti-easurer of the countv a bond, tlwe 
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BnfflcienC7 of which shall have beea determined by the towuBhip board 
of the towoBhip or the council of the village or city and in the Bum of 
not lees than three thousand dollars nor more than eiz thousand dollars, 
with two or more snlBcient suretiee, etc. 

It will be obeerred that under the statntc the snflSciency of the bond 
is to be determined by the township board or council and the penalty of 
the bond is to be not less than three thousand nor more than six thon- 
sand dollars. In the case of Amperse vs. City of Kalamazoo, 69 Mich. 
7S, the conrt said of the duty of the board under this provisioa of the 
liqnor law: 

"The duty of this board under the statute is a simple one. They are 
concerned under the law solely with this question: Is the bond proper 
in form and the penalty named therein suBBcient? Are the bondsmen 
residents of the municipality and financially responsible for their under- 
taking? If they are not satisfied as to any of these matters, it is their 
duty to reject the bond and to acquaint the petitioner with the grounds 
upon which they rejected, so that the bond may be remedied if possible 
If these questions are found in the afflrmatire, it is the duty of the board 
to approve it." 

It seems to me the statute gives the board or council the right to 
require of ea^b applicant for license a bond with such penalty between 
three thousand and six thousand dollars as in the judgment of the board 
or council riiall be sufficient. I believe the board or council has author- 
ity to require a bond with a penalty of three thousand dollars from one 
applicant and to require a bond with a p^ialty of more than three thou- 
sand dollars but not more than sir thousand dollars from another appli- 
cant. In other words, the board or council has the right to determine 
the sufficiency of the penalty in each case that comes t^fore it. 
Yours respectfully, 

FBANZ C. KUHN, 

La-m-o. Attorney General. 



CONSTITUTIONAL TjAW. ACT REGULATING THE PRACTICE 
OF HORSESHOEING. Act 229 Public Acts of 1899 regulating the 
practice of horseshoeing is anconstitntional. 

August 17, 1911. 
Hon. Oramel B. Fuller, Auditor General, Capitol, Lansing : 

Dear Sir — I am in receipt of your letter of August 12th. in which 
you state that Hon, Frank E. Knappen, Circuit Judge, has held the law 
regulating the practice of horseshoeing in this State unconstitutional. 
You also state that the State Board of Etxaminers desires to be advised 
as to its standing in view of this decision and an opinion as to the 
constitutionality of the law is requested. 

For reply thereto would say that the act in question is Act No. 229, 
Public Acts of 1899, entitled "An act to reflate the practice of horse- 
shoeing in the State of Michigan," and provides that no person shall 
practice horseshoeing as a master or journeyman horseshoer in any city 
of the State of a population of ten thousand or upwards unless he is 
duly registered and has been granted a certificate by the toard of,*xam- 
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inors ci"eated by the net. The art provides for the reftistration and 
granting of a certificate of qualiflcatjon to those who were engaged in 
th» business at the time the act took effect and to those who pass a 
satisfactory examination before the board upon payment of a fee of 
three dollars, and also provides for the payment of an annual renewal 
fee of one dollar. The act also provides that any person practicing as 
a master or journeyman horseshoer without conforming to the provi- 
sions thereof shall be guilty of a misdemeanor. 

The question as to the constitutionality of this act has never been 
passed upon by our Supreme Court, The constitutionality of similar 
acts has, however, been before the courts of other states in several in- 
stances and the decision has uniformly been that acts requiring horse- 
shoers to pass an examination and pay a licenes fee and providing 
penalties for following the trade without a license are unconstitutional 
as an arbitrary interference with personal liberty and private property 
of the citizen without due process of law. 

Bessette v. People, 193 111. 334, 56 L. E. A. 558; 

In re Aubrey, 3fi Wash. 308. 104 Am. St. Reps. 952; 

People V. Beattie, 89 N. Y. Sup. 193. 

In the case of Bessette v. People, the act under consideration was very 
similar to the Michigan statute. The court after determining that the 
proper construction of the act was that the licwise fee was imposed for 
regulation and not for revenue, stated that the question arose whether 
the occupation of horseshoeing is such an occupation as the Legislature 
had any power to regulate in the manner provided for in the act, and 
said: 

"The general mle is that a license fee will not be exacted for the 
purpose of regulating any trade, calling or occupation unless there is 
something in the nature of such trade, calling or occupation or in the 
circumstancee surroanding it which calls for the exercise by the State 
of its police power. In other words, licenses for regulation merely, and 
not for revenue, can, only be justified upon the ground that a nefreesity 
exists for the exercise by the State, either directly or through delega- 
tion to municipal corporations, of its police power. The police power 
is limited to enactments which have reference to the public health or 
comfort or to the safety or welfare of society." 

After some further discussion, the court further said: 

"It is impossible to conceive how the health, comfort, safety, or wel- 
fare of all society is to be promoted by requiring ji horseshoer to prac- 
tice the business of horseshoeing for fonr years, and submit to an ex- 
amination by a board of examiners, and pay a license fee for the 
privilege of exercising his calling. The ends to be secured by the exer- 
cise of the police power are the public health, comfort, safety or welfare; 
but this measure has no relation to the ends thus si)ecified. If this act 
is valid, then the Legislature of the State can regulate almost any em- 
ployment of the citizen by the requirement of previous study, and 
previous examination, and the payment of a license fee, and the issuance 
of a license. While we are always reluctant to put the stamp of in- 
validity upon any act of the legislative branch of the government, it is 
yet our duty, in the exercise of the trust imposed upon us by the con- 
stitution, to protect the constitutional rights and privileges of the in- 
dividual citizen against such an invasion of them as is embodied~in thei 
present enactment." ;i;, V^iOO^l' 
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The Snprrane Court of WaHhington and the Appellate Division of the 
Supreme Conrt of New York in the cases above cited followed the line 
of reasoning adopted by the Supreme Conrt of Illinois and held the 
laws of Washington and New York providing for the licensing and exam- 
ination of horsesLoers unconstitutional. 

It seems to me that the decisions in these cases are sound in prin- 
ciple and it is my opinion that the Supreme Court of this State would 
follow those decisions and likewise condemn the Michigan act for the 
licensing and regulation of horseshoers as an inralid exercise of the 
police i>ower. 

Very respectfully yours, 

FRANZ C. KUHN, 

La-k-o. Attorney General. 



CITY OF EAST JORDAN. SPECIAL ELECTION. TOWNSHIP 
OFFICERS. Where township officers reside in part of township 
brought within the boundaries of city, a vacancy occurs in the ofSce. 

August 17, 1911. 
Mr. Dwight H. Fitch, Prosecuting Attorn^, East Jordan, Michigan: 
Dear Sir — I have your communication of July a9th, in which you 
submit a number of inquiries relative to the City of E}flst Jordan. You 
state that at a special election recently held the voters adopted the 
charter for the City of East Jordan and at the same time the various 
city officers were elected. That the township oflQcers of South Arm 
township of which the former Village of East Jordan was a part, were 
elected as usual at the last spring election. The supervisor, clerit, treas- 
urer and two justices, highway commissioner and overseer of highways 
are all now residents of the city. That two justices are residents of the 
township and that the assessment roll has been made of South Arm 
township including the then Village of East Jordan. You ask: 

1. Do the present officers of the township continue as such until 
next spring's township meeting? 

2. If not, does the present justice on the township board and resident 
of the township, flU the vacancies or is an election necessary? 

3. If an election is necessary who makes the call for the election ? 

4. How should the tax roll be made and who collects the tax? If 
the present supervisor and treasurer of the township continue as such 
one tax roll could be made and the treasurer could collect the tax. If 
not is it necessary to make two tax rolls, one for the city and for 
the township? Whose duty would it be to do this? Can it be legally 
done? 

In reply to the above inquiries would say Section 2327 of the Compiled 
Laws of 1897 provides that: 

"Efvery township office including the office of justice of the peace shall 
become vacant, upon the happening of either of the events specified in 
chapter fifteen as creating a vacancy," 

The section of the statute to which reference is made above is section 
1155 of the Compiled Laws of 1897 which provides, in part, that: 

"Every office shall become vacant on the happening of either q( the 



following events, before the expiration of the term of such office. " • 

"4. His ceasing to be an inhabitant of this State, or of the office 
be local, of the district, connty, township, city or village for which he 
shall have been elected or appointed or within which the duties of his 
oflBce are required to be discharged." 

It is my opinion in view of the foregoing that a vacancy exists in the 
office of suprvisor, clerk, treasurer, highway commissioner and overseer 
of highways of the township of South Arm and also in the two offices 
of justice of the peace, the incumbeota of which are now residents of the 
City of East Jordan. Accordingly the right of the incumbents to ex- 
ecute the duties of the office ceased upon the incorporation of the City 
of East Jordan. 

Section 2328 of the Compiled Laws of 1897 provides that whwiever 
there shall be a vacancy in any of the township offices except that of 
justice of the peace and township treasurer, the toM'nship board may 
make temporary appointments. However, there remains but two offi- 
cials in the township of South Arm who can possibly be said to be 
members of the township board. It requires three to constitute a quorum 
of the township board for the transaction of business. See Section 2343 
of the Compiled Laws of 1897. Therefore the remaining justices cannot 
fill the vacancies. 

It would seem therefore that an election is necessary. Section 2294 
of the Compiled Laws of 1897, provides as follows: 

"Special township meetings may be held for the purpose of choosing 
ofacers to fill any vacancy that may occur, if the township board shall 
deem it expedient, and make their order therefor; and in case the said 
township board become disorganieed, or reduced below the number of a 
quorum, as provided by law, by, or through the death or removal of 
the officers composing the same, or from any other cause, then such 
special township meeting may be called and proceeded in, in all respe<'ls, 
as in the ca?e of newly organized townships," 

The special township meeting provided for in case of newly organized 
townships is provided for in Section 2489 of the Compiled Laws of 1897 
which confers upon the board of supervisors the authority to designate 
the time and place of holding of the meeting and to name three electors 
of the township to preside at such meeting. This action may be taken 
by the board of supervisors either at the regular meeting or at a special 
meeting of the board which may be called under authority of Section 
2483, Compiled I^ws of 1897. 

I am inclined to tielieve that a tax roll for the city and a tax roll 
for the township should be used. The proper officers in the two juris- 
dictions will proceed to collect the taxes levied upon the assessment 
heretofore made. This seems the only way in which the matter can be 
properly handled. 

Yours respectfully, 

PBANZ C. KUHN, 

L-k-o. Attorney General. 
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OPTOMETRY. Person who attempts to practice optometry but who is 
not registered violates the Jaw. 

SPECTACLES, A peddler of spectacleB bnt who is not neceasarily 
practicing optometry does not necessarily violate the law. 

August 17, ]911. 
Mr. John A. Stewart. Prosecuting Attorney, Harrisville, Michigan: 

Dear Sir — I have your communication of August 9th in which yon 
af-k whether a man can go through the country selling spectacles and 
adjusting the same to the eyes, who is not registered. 

In reply thereto would say that if the person in question is actually 
attempting to practice optometry and he is not registered under author- 
ity of Act 71 of the Public Acts of 1909, his act would be in violation of 
tiie law. However, every person wbo sells spectacles is not necessarily 
practicing optometry. A mere peddler may sell spectacles and the 
entire matter depends upon the facts and circumstances in the case. 

You also ask if a man may hold the ofSce of township clerk <md 
director of the school district at the same time. In reply thereto would 
say that we have heretofore ruled tbat the two offices are incompatible. 
Yours respectfully, 

FRANZ C. KUHN. 

L-lco. Attorney General. 

POISON. BOTTI.E ALARMS. The law relating to attaching bottle 
alarms applies to retail and wholesale dealers. 

August 17, 1911. 
Robert L. Dixon, Secretary, State Board of Health, Lansing, Michigan : 

Dear Sir — I have your communication of August 9th, referring to this 
department a letter frmn Farrand, Williams & Clark, in which a question 
is asked under the provisions of Act 270 of tbe Public Acts of 1911, 
which is an act to regulate the sale of poisons in this State. The letter 
in question reads, in part, as follows: 

"Is it your opinion that under the law the wholesaler would be ex- 
pected to open original packages of poison to attach the bottle alarm or 
in your judgment is it intended only to apply to sales to the consumer?" 

In reply thereto would say Section 1 of said Act 270 provides in part, 
that: 

"It shall be unlawful after November first, nineteen hundred eleven 
for any person, firm or corporation doing a retail or wholesale busi- 
ness, or any agent, clerk or employe to Bell or dispose of or offer to 
sell or deliver to any person any poison or any substance generally 
denominated as poisonous unless the cork or stopper of the bottle or re- 
ceptacle containing such poison or poisonous substance shall have fitted 
thereon a wood, celluloid, glass or metal disc, etc." 

A reading of tbe entire act mates it clear that it was the intent of 
the L^islature in the passage of the act in question to prevent acci- 
dents by taking or using the contents of the wrong bottle. (Itwonia. 
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seem that it applies equallj' to tbe retail dealer as well as to the cod- 
siimer. It expressly applies Dot only to the retail dealer but also the 
wholesale dealer, I am inclined to believe that the law would apply 
to such cases as are referred to in the letter in question. 

If there are instances when it would not apply in the case of an 
original package, 1 would prefer to pass upon that particular question 
in accordance with the actual facte and circumstance^.* 
Yours respectfully, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 



MORTGAGES. TAXATION THEEEOP. Mortgagee given and record- 
ed prior to January Ist, 1912, remain under ad valorem system until 
tax paid thereon under Act 91, P. A., 1911, which may be paid at any 
time after January 1st, 1912. Payment of tax under said act after 
August Ist 1911', would not release same from taxati<Hi under ad 
valorem system for 1911. If tax paid prior to making assessment roll 
for 1912, that however should be brought to the attention of the 
assessing oflScers. 

August 17, 1911. 

Mr. Geoi^e Hefferan, Secretary, Michigan Trust Company, Grand 
Rapids, Michigan: 

Dear Sir — Your communication of the 15th instant received and con- 
tents noted. In reply thereto would say that the owner of a mortgage 
given and recorded prior to January 1st, 1912, may file the affidavit 
provided for in Section 6 of Act 91 of the Public Acts of 1911, and pay 
the tax provided for by said act at any time after January 1st. 1912. 
Until such affidavit is filed and the tax paid such a mortgage remains 
subject to the ad valorem system of taxation if otherwise subject to 
taxation under the general tax law. 

The statute in question in no way limits the time within which the 
tax may be paid on a mortgage given and recorded prior to January 
1st, 1912, The payment of the tax on such a mortgage at any time after 
August Ist, 1911, would not relieve the same from taxation under the 
general tax law for the year 1911. If the tax is paid at any time prior 
to the time for making the assessment roll for the year 1912, the owner 
of such a mortgage should bring that fact to the attention of the as- 
sessing officer and should thereby be relieved from the payment of a 
tax under the general tax law thereafter. 

Yours respectfullv, 

FRANZ C.KUHN. 

M-k-o, Attornev General. 
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STEAM VESSELS. TAXATION THEREOF. Act 70, P. A., 1911, pro- 
viding for tonnage tax tins no application to asBeeaments for 1911. 

Auguat 17, 1911. 
Mr. 8. P. Cranage, Bay City, Michigan: 

Dear Sir — Eeplying to your letter of the 14th instant, would say 
that Act No. 70 of the Public Acts of 1911, providing for the taxation 
of eteam vessels, etc., on the basis of the r^stered tonnage, bas no 
application to the assessment of that class of property for the current 
year under the General Tax Law. 

Respectfully voura, 

PRANZ C. KUHN, 
M-k-o. Attorney Qeueral. 



POSTAL SAVINGS BANKS. State banks are prohibited from pledging 
municipal bonds to secure postal aavings bank deposits. 

August 23, 1911. 

Hon. E. H. Doyle. Commissioner of the Banking Department, Capitol, 
Lansing, Michigan : 

Dear Sir — I am in receipt of your communication of the 28th ultimo, 
calling attention to section nine of the Federal Act providing for the 
establishment of Postal Savings Banks in the United States and also 
to Section 32 of the General Banking Law of this State. 

Section nine of the Federal Act referred to provides for the deposit 
of postal savings funds in solvent banks whether oi^nized under the 
uational or state laws and contains the following provision: 

"The board of trustees shall fake from snch banks such security in 
public bonds or other securities, supported by the taxing power, as the 
board may prescribe, approve and deem aufBcieut and necessary to insure 
ibe safety and prompt payment of such deposits on demand." 

Section 32 of the General Banking Law of this State, in part, reads 
as follows : 

"\o bank or bank officers shall give preference to any depositor or 
creditor by pledging the assets of the bank as collateral security." 

Yon wish to know if Michigan State Banks are prohibited from pledg- 
ing municipal bonds to secure such postal savings bank deposits. 

If the plan to which you refer is carried out it would result in a 
State bank pledging its securities, which are a portion of its assets, as 
collateral security for the deposit of postal savings funds. In the event 
of a failure of a State bank under such conditions, it would operate as 
giving snch deposits a preference over the general deposits in the bank, 
which in my opinion is clearly prohibited by the language quoted from 
Section 32. 

I, therefore, advise you that the aasets of a State bank cannot be 
lawfully pledged as security for such deposits. 

Yours respectfuUv, 

FRANZ C. KUHN, 

M-m-o. P,^,^ttor^^ (^f^l^l- 
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VETERISARIAXS, STATUTE EEGUI.ATING. Under the Reciproc- 
ity clause contained in Section 10 of Act 244 of 1907, the board may 
lawfully register a veterinarian duly licensed in the State of Minnctsota 
if that state accords a like privilege to the holders of certificates of 
fogiBl ration under the Michigan statute. 



August 23. 1011. 
State Veterinary Board, LanBing, Michigan: 

Genileraen — In reply to your request for an opinion, submitted 
through KoD. F. H, Dnsenbury of Mt, Pleasant, ae to your authority to 
register as a veterinarian tinder Act 244, Pnblic Acts of 1907, as amend- 
ed, one Alva O'Hara under the facts outlined in, Mr. Dufienbury's com- 
munitiatiou. 

I desire to say that from tbe statement of facts submitted, it appears 
that Mr, O'Hara graduated from the Toronto Veterinary College on 
April 4th, 1908, securing a diploma after having finished a two years' 
course of bix months eaf^li in that institution.. He thereupon applied 
to the State Veterinary Board of Michigan for r^stration as a veteri- 
narian but was refused r^istration by the board upon the ground that 
he was not a graduate of a college having a curriculum of at least three 
yearn and at least three sessions of six months each. Thereafter Mr. 
O'Hara went to Cannon Falls, Minnesota, where he took and successfully 
pai'sed the examination required by the laws of Minnesota and was duly 
registered in that state as a veterinarian. He has also taken the exami- 
nation in the states of Dakota and Wisconsin and is duly roistered 
as a veterinarian in those states. During the three years last passed 
he has practiced continuously in the State of Minnesota. He now 
asks for registration in this State under the provisions of Section 10 
of said Act which reads as follows: 

"Michigan shall reciprocate with other states and provinces in an 
intei-state recognition and exchange of licenses upon a basis of equality 
of educational standard and mutual recognition, which standard shall 
not lie lower than required by the provisions of this act." 

The Minnesota law r^ilating the practice of veterinary surgery and 
medicine likewise contains a similar provision as to reciprocity with 
other states. The Michigan State Board concedes that the educational 
standard required under the Minnesota law is as high if not higher than 
that prescribed in the Michigan statute. 

Under this statement of facts it is my opinion that the Michigan 
Ptate Board may proyjerly register Mr. O'Hara as a veterinarian under 
the provisions of Section 10 of Act 244, Public Acts of 1907, above re- 
ferred to if the State of Minnesota recognizes veterinariaas duly regis- 
tered under the Michigan law as entitled to registration in that State. 

The right of the board to register Mr. O'Hara under Section 10 of the 
act is not in my judgment affected by the fact that he could not secure 
registration upon his diploma from the Toronto Veterinary Collie. 
The reciprocity clause contained in Section 10 is entirely separate and 
apart from the other provisions of the statute relating to registration 
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upon diploma from a regnlar collega and in m; opiuion, gives year 
board authority to register veterinariaDS duly licensed in Minnesota 
if MiDoeeota affords a like privilege to the holders of certificates of 
registration ander the Michigan statute. 

Respectfully yours, 

PRANZ C. KUHN, 
La-k-o. Attorn^ Oeneral. 



GAME AND FISH LAW. Under Act 89, Public Acts of 1911, the 

expense of removing noxiou» ilKh from inland lakes cannot be chai^d 

to the township. 

August 23. 1911. 
Mr. William H. Gates, State Game, Fish and Forestry Warden, Lansing, 
Michigan : 

Dear 8ir — I am in receipt of your letter of August 12th, in which you 
request an opinion upon the question of whether or not the expense of 
removing flsh under the provisions of Act 89, Public Acts of 1911, should 
be charged to the township in which the lake is situated. 

For reply thereto would say that this act provides for the lawful tak- 
ing and removing of dog-fisb, carp, garfish and bill fish from the inland 
lakes of the State under certain r^ulations. Section 2 of the act pro- 
vides as follows: 

"The State Game, Fish and Forestry Warden may, in bis discretion, 
cause to be taken or removed by seine or net, from any of the inland 
lakes of this State, and destroyed, all dog-fiish, carp and garfish or 
bill fish : Provided, That before such action is taken there shall be 
filed with the supervisor of the township in which such inland lake 
may be located a petition signed by at least fifteen residents of such 
township requesting the same, and it shall be the duty of such supervisor 
forthwith to forward said petition to the State Game, Fish and Forestry 
Warden: I'rovided further. That the State Game, Fish and Forestry 
Warden, or a State deputy warden to be delegated by him, shall be 
present at the time and place of the taking, removing and destroying of 
the fish in this act provided and shall personally superintend the same. 

Under the provisions of this act I am of opinion that the expense of 
removing these noxious fish from the waters of inland lakes cannot 
be chaiie;ed to the township. This act contains no provision making 
the expense a charge against the township and there is no other law 
requiring the townsliip to hear this expense. I believe that under the 
provisions of that act the State Game, Fish and Forestry Warden is 
charged only with the duty of superintending the taking of these fish 
from inland lakes when petitioned so to do by fifteen residents of the 
township. I believe this act contemplates that the people of the town- 
ship who are sufficiently interested in the matter to have the flsh re- 
moved from the lakes should provide for such removal under the di- 
rection of the State Game, Fish and Forestry Warden or one of his 
deputies. 

Yours respectfully, 

FRANZ C. KUHN, 

La-k-o. Attomey-^a^ieral. 
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HIGHWAY COMMISSIONBR. HIGHWAY TAXES. The liighway 
commissioner and township board have a right under Act 283, P. 
A., 1909, to vote money for highway improvementa and repairs in case 
tlie township meeting fails to do so. 

The township boarf may borrow not exceeding three-fourths of the 
amount of the tax detormined upon in anticipation of its collection. 

August 24, 1911. 
Mr. William E. Robb, Prosecuting Attorney, Howell, Michigan: 

Dear Sir — In your letter of August 31st, you state: 

'■The highway commiasioner made no report or estimate of the amount 
of money required for the highway improvement fund to the township 
meeting and no vote was taken in regard to raising money for the 
said fund. A petition has now been made to the township board to 
build one mile of State road." 

And submit the following inquiry: 

"Would the town board have a right to meet jointly with the high- 
way commiseioner and determine the amount of highway improvement 
fund that should be raised by tax this year and then borrow 75% of 
the same for the purpose of building a State road or other highway im- 
provements?" 

In replv thereto will say Section 5 of Chapter 2 of the General High- 
way Uw^ Act 283, Public Acts of 1909, provides: 

"If the electors present at any annual township meeting shall neglect 
or refuse to vote any road repair tax or highway improvement tax, 
the township hoard and the township highway eommissioner, acting 
jointly, shall order to be levied such a sum or sums, for either or both 
of these funds, as may appear to them necessary and advisable, not to 
exceed the amounts named in section one of this chapter." 

This section authorizes the highway commissioner and township 
board, acting jointly, to vote the highway improvement and road repair 
taxes. In this connection an examination of the cases cited under this 
section in the highway and bridge pamphlet which we are mailing you 
under separate cover, will disclose the importance of preparing care- 
fully the resolution of the township board voting such taxes. Section 
7 of the same chapter anthorizes the borrowing of an amount not exceed- 
ing three-fourths of the tax determined upon for the purpose of build- 
ing and repairing highways and bridges in the township. We see no 
reason why the money thus authorized to be borrowed may not be ap- 
plied upon the building of State reward roads applied for in accordance 
with the provisions of the act. It might be well to state that it is our 
view that Section 7 does not authorize the borrowing out of the repair 
fund for this purpose. 

Verv respectfully vours, 

FRANZ C. KUHN. 

Hi-k-o. Attorney General. 
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FRATRRNITY HOUSES. The State Board of Agriculture authorized 
to make any reasonable rules or r^ulations for the purpose of main- 
tainin;; g<)od order, harmony, discipline, and general welfare of the 
college, where such niles and regulationa are not purely arbitrary or 
in violation of any common rights. Where it is determined as a matter 
of fact students living in fraternity houses aflEects the good order, 
harmony, discipline and general welfare of the <oIl^e, and such 
students refuse to cwifonn to the requirements of the State Board of 
Agriculture, they may be expelled or disciplined in such manner 
as the Board or faculty in the exercise of its sound discretion might 
determine. The bare fact of students residing in fraternity houses 
not sufficient to warrant a refusal to permit enrollment. 

August 24, Iftll. 

Hon, J. li. Snyder, President, Michigan Agricultural College, East Lan- 
sing, Michigan : 

Dear Sir — I am in receipt of your communication of recent date, in 
which you request my opinion as to the extent of the authority which 
the State Board of Agriculture may legally exercise toward controlling 
tbe manner in which students while attending the Michigan Agricul- 
tural College may live. You particularly direct my attention to the 
growing tendency that exists among the students to reside in so-called 
"fraternity houses" which are not located upon collie grounds. As 
I understand your communication, it is the desire of the said board to 
ascertain whether or not the manner in which students of said institu- 
ticm live outside of the collie premises is subject to the control of 
the board to the extent of prohibiting their residing in fraternity bouses 
and the denial of the privilege of enrollment to those who refuse to com- 
ply with such a r^nlation. 

Section 8 of Article XI of the Constitution provides, among other 
things, that the State Board of Agriculture shall have the general super- 
vision of the college and shall perform such other duties as may be 
prescribed by law. Section 2 of Act 269 of the Public Acts of 1909, 
reads: 

"The government of the Michigan Agricultural College shall be vested 
in the State Board of Agriculture." 

The latter part of Section 6 of said act reads as follows: 

"The board shall have plenary power to adopt such ordinances, by- 
laws and regulations not in conflict with this act as it may deem neces- 
sary to secure the successful operation of the college and to promote its 
designed objects," 

Under Section 8: 

"The board shall ha\'e power to reflate and establish the courses of 
instruction and prescribe with the advice of the faculty the books to 
be used in the institution ; and to confer such d^rees and grant such 
diplomas and certificates as are usually conferred and granted by other 
institutions of similar attainments." 

Sectidn 14 reads as follows : 

"The faculty shall pass all rules and r^ulations necessary to tbe 
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government and discipline of the collie and for the preservation of 
morals, decorum and health." 

Section 23 reads as follows : 

'"nie State Board of Agriculture shall have poww* to determine and 
establish the qualifications of students for admission to the collie and 
all students having a lawful residaice in this State and meeting the 
established requirements for admission shall have the privileges of the 
institution without the payment of tuition bnt the board may require 
tuition of students from other states and countries and fix the amount 
thereof," 

It will foe understood at the outset that the Michigan Agricultural 
College is maintained at public expense as distinguished from those 
institntions whidi are of a private character and are supported b; 
private endowment. 'The distinction between those two classes of col- 
leges is pointed out in the case of State ex rel. Stallard vs. White et aJ., 
82 Ind. 278, which i-elates to a certain action taken by the board of 
trustees and faculty of Purdue University which university is the agri- 
cultural college of the State of Indiana. 

In the case of People vs. Wheaton College, 40 111. 186, it was held 
that a rule of an incorpcH^ted college which forbids its students join- 
ing any secret society is not tmreasonable and that when a person be- 
comes a member of the collie he is precluded from joining any secret 
society and may be expelled for its violation. Wheaton College, how- 
ever, was an institution resting on private endowment and deriving no 
aid whatever from taxation or any other pablic source. In the case of 
State ex rel. Stallard vs. White, supra, it was urged that the case of 
People vs. Wheaton College, supra, was controlling, but the Supreme 
Court of Indiana distinguished the case of People vs. Wheaton College 
from the one under consideratiou by pointing out that Wheaton Col- 
lege was of the class designated while Ptirdue University was supported 
at public expense. 

It appears that the faculty of Purdue University, among other things, 
prescribed the following regulation for the government of said univer- 
sity : 

"No student ia permitted to join or be connected as a member or 
otherwise with any so-called Greek or other collie secret society; and 
as a condition of admission to the university Or promotion therein each 
student is required to give a written pledge that he or she will observe 
this regulation. The violation of this regulation and pledge forfeits 
the right of any student to class promotion at the end of the year and 
an honorable dismissal." 

The case in question grew out of the refusal of one Hawley to sign 
a written pledge as required by said regulation as a condition of bis 
admission to the Purdue University as a student. The majority opinion 
concludes a discussion of the questions involved as follows : 

"Our conclusion is that so much of regulation number three adopted 
by the faculty as may be conntrued to impose disabilities on persons 
or members of the Gi'eek fraternity and as requires a written pledge 
as a condition of admission is both ultra virus and palpably unreason- 
able, and hence inoperative and void, and that the pledge tendered to 
Hawley was one whic* the faculty had no legal right to demand as a 
condition of his admission." 
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The Court also called attention to the fact that the pledge required 
of Hawley carried with it the implication that meraberehip in the Sigma 
Chi fraternity might properly be treated as a disqualification for ad- 
mission as a student in the university, a doctrine wholly inadmissible in 
its application to Purdue University or to any of the other public schoole 
or colleges of the State, In other ivordB, that the membership in such 
fraternity did not in and of itself necessarily show disqualification. We 
also quote from the opinion of the Court on page 285 as follows: 

"It is eleariy within the power of the trustees and of the faculty 
when acting presumably or otherwise in their behalf, to absolutely pro- 
hibit any connection between the Greek fraternities and the university. 
The trustees have also the undoubted aathority to prohibit the attend- 
ance of students upon the meetings of such Grerfi fraternities or from 
having any other active connections with snch organizations so long as 
such students remain under the control of the university, whenever such 
attendance upon the meetings of or other active connection with sudi 
fratemitiefl tends in any material degree to interfere with the proper 
relations of students to the university," 

■ The dissenting opinion is to the effect that if the moment a student 
has passed the portals of the institution he is boand to obey a prescribed 
rule of the college, he may in all reason be required, before he is per- 
mitted to enter, to promise obedience. 

The power and authority of the trustees of Purdue University under 
the statutes of Indiana seem to be quite similar to the power and 
aathority vested in the State Board of Agriculture to establiah rules 
and r^ulatioos for the proper condnct and manag^nent of the Michigan 
Agricultural College. 

Another important case bearing upon the question under consideration 
is that of Wflyland vs. Board of School "Directors of School District 
Ko. 1, decided by the Supreme Court of Washington and reported in 
S6 Pacific Reporter 642, 7 L. R. A., new series, 352. It was held in this 
rase that the board of school directors has authority under a statute 
authorizing it to adopt rules and regnlations for the well being of the 
school to debar members of high school fraternities organized against 
its will although with consent of parents and pupils and meeting out 
of school hours, from participating in certain privil^es attendant on 
membership in such school, such as connection with athletic teams, 
musical, literary and military societies, and deprive them of customary 
graduation honors. I quote from the opinion of the Court, page 356, 
Vol. 7, L. R. A., new series, as follows: 

"The board has not excluded the appellant from the Seattle high 
school, ndtber has it threatened to expel or suspend him. He can and 
does attend school, and, under onr construction of the rules adopted, 
he is at the same time permitted to continue his membership in the 
Gamma Eta Kappa fraternity, although in doing so he opposes the au- 
thority of the board and thereby forfeits certain privileges which are 
no necessary- part of the curricTiUim or class work from which he is 
not excluded. Respondents are only seeing to prevent appellant and 
his associates from dictating the terms on which they shall enjoy certain 
privil^es which are merely incidental to the regular school work, and 
this they have aathority to do. Appellant further contends that, as the 
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fraternities meet out of school hours at the faomee of members, aad at 
no time in the school building, and as their parents consent to thJB 
action, the board is exceeding its lawful authority in entering their 
homes, in withdrawing from parents the control of their children, and 
in dictating wliat the children shall or shall not do out of school hoars. 
We think this contention unreasonable. The board has not invaded 
the homes of any pupils, nor have they sought to interfere with parental 
custody and control. They have not said these frateraities- shall not 
meet at the various homes, nor have they attempted to control students 
out of school hours. The evidence shows beyond a doubt that these 
secret organizations when effected foster a clannish spirit of insubordi- 
natioQ, which results in much evil to the good order, harmony, disci- 
pline, and general welfare of the school. We can express these condi- 
tions in no better temis than by quoting from the testimony of Pro- 
fessor Geiger, the principal of the high school, who says: 'I have found 
that membership in a fraternity has tended to lower the scholarship of 
the fratenrity members, • • • • ^hg general impression that one 
gets in dealing with them is one of less respect and obedience to teach- 
ers. It is found that there is a tendency toward the snobbish and 
patronizing air, not only toward the pupils, but toward the teachers; 
there is a certain contempt for school authority. This is in a measure, 
I think aggravated by the attitude of the parent oi^nization, which 
seems to encourage members of the fraternity in this contempt for school 
authority; and one of the most difBcuIt things in dealing with the situa- 
tion is the fact that the meml>ers have this allegiance to a general or- 
ganization or headquarters, which are often located in a distant city, 
and which it is diflScult to reach, and which exercises upon the members 
in the local school a very powerful influence * * * In deaJing with 
these fraternity members, I have been assured more than once that they 
considered their obligation to their fraternity greater than that to the 
school.' The evidence of this witness with that of the president of the 
school board and other school authorities overwhelmingly establishes 
the fact that such fraternities do have a marked influence on the school, 
tending to destroy good order, discipline, and scholarship. This being 
true, the board is authorized, and it is its duty, to take such reasonable 
and appropriate action by the adoption of rules as will result in pre- 
venting these influences." 

He decisions also seem to recc^rnize that the judgment of a board 
like the State Board of Agriculture in the exercise of authority conferred 
by law will not be interfered with by the courts except where its action 
is purely arbitrary, 

lo the case of Jones vs. Cody, 132 Mich. 13. the Supreme Court of 
the State of Michigan has recognized the rule that school boards have 
authority to establish rules and regulations which may operate to gov- 
ern the conduct of pupils when not under the immediate control of 
the school authorities. 

In the cases of State ex rel. Stallard vs. White, and Wayland vs. 
Board of School Directors, supra, the Courts recognize that: 

"The admission of students in a public educational institution is one 
thing and the government and control of students after they are ad- 
mitted and have become subject to the jurisdictiwi of the institution is 
quite another thing." 
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AXTiile it is undoubtedly true that specific instances might arise where 
the State Board of Agriculture would be justified in refusing admission 
of an applicant as a student to the State Agricultural College, yet con- 
fining this opinion to the particular matters referred to in your inquiry, 
viz., that of the students lining in "fraternity houses," I would say that 
in the light of the opinions to which I have directed your attention, the 
State Board of Agriculture should not undertake to formulate a regula- 
tion which would deny to such persons otherwise qualified for admission 
to the Michigan Agricultural College, the right to enroll as students 
therein. After enrollment such students would be subject to any rea- 
sonable rules and regulations which might be promulgated for the pur- 
pose of maintaining good order, harmony, discipline and the general 
welfare of the college, which were not in violation of common rights 
and purely arbitrary. It is also my opinion that before the board or 
faculty would be justified in taking action in any specific instance, it 
should be determined as a matter of fact, whether or not students living 
in "fraternity houses" affected the good order, harmony, discipline aui} 
general welfare of the college. If it did not there could be no justifica- 
tion for the depriving of any such student of any of the privileges of 
the college. In other words, the bare fact that any number of the 
students of the Michigan Agricultural College reside in "fraternity 
houses" should not be deemed sufficient in and of itself to warrant their 
expnlsion or the denial to th«n of any of the privileges of the college. 
(>n the other hand, if it should be determined as a matter of fact, that 
students residing in such "fraternity houses" did injuriously affect the 
good order, harmony, discipline and general welfare of the college and 
such students refused to conform to the reasonable requipements of the 
State Board of Agriculture or faculty, I have no doubt but that such 
students might be expelled or disciplined in such manner as the board 
or faculty in the exercise of a sound discretion might determine. 
Respectfully yours, 

PRANZ C. KUHN, 

M-k-o. Attorney General. 



COUNTY ROAD SYSTEM. The expense of advertising for proposals 
for the purchase of bonds for the construction of county roads and 
printing of the bonds should be paid by the board of county auditors 
and not out of the proceeds of the bonds. 

September 8, 1911. 

Mr. John 8. Haggarty, Chairman Board of County Boad Commissioners, 
Detroit, Michigan: 

Dear Sir — In your letter of September 2d you submit the following 
inquirien: 

1. To the credit of what fund shonid the county treasurer place 
the premium received on the sale of bonds issued for the construction 
and maintenance of county roads? 
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2, To the credit of what fund should the county treasurer place the 
interest received on daily bank balances in the county road fund? 

3. From what fund should the cost of advertising for proposals for 
the purchase of bonds issued for the construction and maintenance of 
county roads — and the cost of printing the bonds — be paid? 

In answer to the first inquiry submitted we enclose you copy of an 
opinion given to Hon. TowuBcnd A. Ely, under date of July 20, 1911. 

In reply to the second inquiry will say it is our opinion that it is 
governed "by Section 1200 of the Compiled Laws of 1897. 

In reply to your third inquiry, will say that it is the general rule 
in the absence of a specific statutory provision to the contrary, that a 
fund raised for a particular purpose such as the construction of high- 
ways or the erecting of a public buildiug can be used only for the pur- 
pose for which it is raised. In view of this fact it is our opini<m that 
the expense of advertising for proposals for the purehase of bonds issued 
to construct and maintain county roads and the expense of printing the 
bonds should be presented to the board of supervisors or the board of 
county auditors as the case may be, to be audited and paid out of the 
general fnod of the county. 

Very respectfully yours, 

FRANZ C. KUHN, 
Hi-k-o. Attorney General. 



INDETERMINATE SENTENCE LAW. A person convicted of the 
crime of actual forcible rape cannot be released upon parole by the 
advisory board iu the matter of pardons. If a prisoner has been so 
released he is illegally at large and it is the duty of the warden to 
retake and return him to the prison. 

August 25, 1911. 

Hon.- Nathan F, Simpson, Warden Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — T am in receipt of your letter of August 2ith, from which 
it appears that upon an information filed in the Berrien County Circuit 
Court charging him with the crime of actual and forcible rape, one 
McClellan C. Hubbard was upon the 27th day of June, 1910, duly con- 
victed and sentenced to the Michigan State Prison for the minimum 
term of one year and the maximum term of fourteen years. August 2, 
1911, the advisory board in the matter of pardons ordered his release 
upon parole, since which time he has been at large. The advisory board 
in the matter of pardons has vacated its action ordering his parole upon 
the ground that the board had no authority to grant a parole, and you 
request an opinion as to your duty regarding Hubbard's return to 
prison. 

For reply thereto, would say that the crime of which Hubbard was 
convicted was committed and sentence imposed since the taking effect 
of Act 184, Public Acts of 1905, providing for indeterminate sentences 
and the release upon parole of persons under such sentences. Section 6 
of that act provides, in part, as follows: 

'•Authority to grant parole under the provisions of this act is hereby 
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conferred exclnsiyely upon the Governor in all cases of murder, actual 
forcible rape, for offenses b; public ofQcers in violation of their duties 
as such officers, and to all pereong convicted and serving sentence for 
conspiracy to defraud public municipalities, or the bribing or attempt 
to bribe public officers. Id all other cases such authority is hereby con- 
ferred upon the advisory board in the matter of pardons." 

Under the provisions of this section it is clear that the advisory board 
in the matter of pardons had no authority to order the release of Hnb- 
bard upon parole, jurisdiction to grant paroles in cases of actual and 
forcible rape being conferred exclusively upon the Governor. The action 
of the advisory board in the matter of pardons in releasing Hubbard 
upon parole, being unauthorized by law, the warden had no authority to 
release Hubbard under the parole granted by the board. Under the 
circimistances I am of opinion that Hubbard is now illegally at large 
and that you have full authority and it is your duty to retake him and 
return him to prison. The commitment under which Hubbard was de- 
livered into your custody gives you ample authority to retake him and 
no further process or order is necessary. 

Tours respectfully, 

PRANZ C. KUHN, 

La-k-0. Attorney General. 



REFERENDUM. Act 260 of the Public Acts of 1911 cannot become 
effective in the townships. of the State because it provides no adequate 
machinery for its adoption by the people of the townships. 

September 8, 1911. 
Mr. John M. Diener, Township Clerk, Comins, Michigan : 

Dear Sir— In your letter of September Ist, you inquire whether Act 
260 Public Acts of 1911 becomes effective in a township before voted 
upon by the electors of that township. 

In reply thereto will say that Section 2 of the Act provides: "This 
act shall not take effect until ratified by the electors of said township." 
It is clear, therefore, that the provisions of Act 260 do not become 
effective in any township until a vote of the electors has been taken 
thereon. 

Section 2 above quoted does not prescribe any machinery for sub- 
mitting the question of the taking effect of this act to the electors of 
the township. It seems to us that the question of the adoption or re- 
jection of an act of this character in a single township is not a question 
which could properly be submitted to a viva voce vote at the township 
meeting and we know of no general slututory provision for the submis- 
sion of questions of this character by ballot to the electors. Even if it 
be conceded that the statute in question is a valid enactment subject to 
adoption by the electors of a township and for that reason can be 
sustained upon the same principles that the so-called local option 
statnte is sustained, it is our view that this statute cannot become effec- 
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tive in the towneliips of the State by reason of the fact that no ade- 
quate machinery is prescribed for its adoption. 

Verv reepectfullv yours, 

FRANZ C. KUHN, 
Hi-k-o, Attorney General. 



STATE ASYLUMS. INEIBEIATES. Inebriates cannot be committed 
to any of the state asylums under Act 155 of the Public Acts of 
1911. 

September 8,. 1911. 

Dr. E. A. Christian, Medical Superintendent, Pontiac State Hospital, 
Pontiac, Michigan: 

Dear Sir — Replying to yonr letter of August 19th relative to the 
amendment to section 14 of Act 217 Public Acts of 1903 contained in 
Act 155 Public Acts of 1911 whicli provides: 

"Tbat such persons as may have been or may hereafter be adjudged 
to be so addicted to the excessive use of intoxicating liquors or nar- 
cotic or noxious drugg as to tie in need of medical and sanitary treat- 
ment and care for whose person a guardian has or may be appointed 
with power to restrain his said ward in some suitable hospital or asy- 
lum for treatment." 

Assnming that this proviso was intended to make sense, which it does ■ 
not, the proviso does not authorize the commitment of inebriates to any 
of the state asylums, and if it did purport to do so, it is my view that 
such clause would be without the title of the act which is an act en- 
titled, 

"An Act to amend section fourteen of act number 217 of the public 
acts of 1903, as amended by act number 335 of the public acta of 1907, 
entitled 'An act to revise and consolidate the laws organizing asylums 
for the insane, and to regulate the care, management and use thereof, 
and to provide for the apprehension of persons believed to be insane, 
and for their care and custody.' " 

It is our view that this proviso should not be treated as authorizing 
the commitment of inebriates to any of the state asylums. 
Youre respectfully, 

FRANZ C. KUHN, 

Hi-k-o. Attorney General. 

OFFICERS. COUNTY COMMISSIONER OP SCHOOLS. SALARY 
OF. County Commissioner of schools elected for the term of four 
years from the first day of July, 1911, are not entitled under the con- 
stitution to the increased salary provided for by Act 144, Public Acts 

■ of 1911, which did not become operative until August 1st. 

September 8, 1911. 
Mr. Thomas H. George, Prosecuting Attorney, Port Huron, Michigan : 
Deai*^ Sir — I am in receipt of your letter of August 30th, wherein 
you refer Ho Act 144 of the Public Acts of 1911 and esptifiiallyv^RC^^Ic 
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10 thereof fixing the tnitiiiDum salary of count; commissioners of schools. 
In this connectiOQ you state that this act increases the salary of the 
county commissioners of schools of 8t, Clair county, but that the 
board of supervisors of the county at its session in October, 1910, fixed 
the salary of the comnussloner of schools at {1,500 per annum for the 
two years beginning January 1, 1911. You aslc whether or not the 
(ounty commissioners of s<-hools now holding office will be entitled to 
the increased salary in view of the provisions of section 2649 of the 
Compiled Laws of 1897 and section three of article XVI of the revised 
constitution. 

For reply thereto would say that section 2649 of the Compiled Laws 
provides as follows: 

"The annual salaries of all salaried county officers which are now 
or may be hereafter by law fixed by the board of supervisors, shall be 
fixed by said board on or before the. 3l8t day of October prior to the 
commencement of the term of such officers and the same shall not be 
increased or diminished during the term for which such officers shall 
have been elected or appointed." 

Section three of article XVI of the revised constitution provides, in 
part, as follows: 

"Salaries of public officers, except Circuit Judges, shall not be in- 
creased, Qor shall the salary of any public officer be decreased, after 
election or appointment." 

The statute relating to the election of county commissioners of 
schools (4809 C. L. as amended by act 115 of the P. A. of 1907) pro- 
vides in part that 

"There shall be elected at the election held ou the first Monday in 
April, 1903, and every fourth year thereafter in each county one com- 
missioner of schools whose term of office shall commence on the first 
day of July next following his or her election and he shall continue in 
office four vears or until his or her successor shall be elected and quali- 
fied." 

Under this provision of the statute county commissioners of schools 
were elected on the first Monday in April, 1911. for the term of four 
years, commencing on the first dav of July. 1911. 

Act 144 of the Public Acts of 1911 was approved April 26, 1911, but 
was not given immediate effect and therefore did not become operative 
until August 1, 1911, or one month after the time fixed for the com- 
mencement of the term of office of county commitisioners of schools who 
were elected in April, 1911. Section three of article XVI of the revised 
constitution, above referred to, expressly prohibits the increase of the 
salarj' of a public officer after his election or appointment. In view of 
this provision of the constitution, I am of opinion that Act 144 of the 
Public Acts of 1911, so far as it relates to the compensation of county 
commissioners of schools does uot apply to county commissioners of 
schools who were elected at the April 1911 election and whose salary 
is increased or decreased by ibe terms of said act. 

Very respectfully vours, 

" FRAJS'Z C. KUHN, 

La-m-0. Attorney General, 
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INDETKR-MTNATR SENTENCE LAW. RIGHT OP THE BOAKD TO 
ACT ITl'ON APPUCATTONS FOR PAROLE BEFORE EXPIRA- 
TION OF PRISONER'S MINIMUM TERM. The Advisory board in 
the mnlter of pardons liaa no jurisdiction to act upon applications for 
parole made before the prisoner's term has expired. 

September S, 1911. 

Hon. Fred J. Rnssell. Chairman, Advisory Board in the Matter of 
Pardons, Hart, Michigan : 

Pear Sir — I am in receipt of your letter of August 26th, requesting 
an opinion upon the question of whether or not the Advisory Board 
in the matter of pardons has jurisdiction to act upon applications for 
parole made by convicts when the application has been furnished by the 
warden or superintendent of the penal institution before the minimum 
sentence of the prisoner has expired. In this connection you state that 
it has become the custom for the warden to furnish blank applications 
for parole to prisoners before their minimum sentences have expired and 
that the boani is in doubt as to its jurisdiction to act upon these ap- 
plications, notwithstanding the action may not be taken thereon until 
after the prisoner has sened his minimum term. 

For reply thereto would say that Section 6 of Act 184 of the Public 
Acts of 1003 provides, in part, as follows: 

"Applications shall be made to the Governor or to the Advisory Board 
in the Hatter of Pardons upon uniform blanks prescribed by the Gover- 
nor and the Advisory Board in the Matter of Pardons acting jointly 
and supplied by the secretary of the Advisory Board in the Matter of 
Pardons to the wardens or superintendents of the penal institutions 
named in section one of this act. It shall be the duty of the warden or 
superintendent, when requested by a prisoner, whose' minimum term of 
imprisonment has expired and is eligible to a parole, to furnish snch 
prisoner with a blank application for parole. The application shall be 
filled out and delivered to the warden or superintendent who shall im- 
mediately forward the same to the Governor or to the Advisory Board 
in the Matter of Pardons, with his recommendation endorsed thereon. 
Upon receipt of such application and recommendation, the Governor or 
the Advisory Board in the Matter of Pardons shall make such investiga- 
tion in the matter as they may deem advisable and necessary and may, 
in their discretion, grant such application and issue a parole or permit 
to such applicant to go at lai^e without the enclosure of the prison," 

It is entirely clear from the provisions of this section that it was 
not contemplated that a prisoner should have the right to apply for a 
panile until after the expiration of his minimnm term of imprisonment. 
No duty TO furnish the prisoner with an application for parole is im- 
posed upon the warden until the prisoner is eligible to a parole. Certain- 
ly the board would have no authority to release a prisoner upon parole 
before the expiration of bis minimum term of imprisonment. 

The authority of the Advisory Board in the Matter of Pardons in re- 
leasing prisoners upon parole under the provisions of this section is pure- 
ly statutory and in taking action looking to the release of prisoners 
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upon parole tlie proceedupe outlined in the statute should, in my judg- 
ment, be strictly pursued. 

It is therefoi-e my opinion that application for parole should not be 
made until after the minimum term of imprisonment has expired and 
that (he board has no jurisdiction to aft upon applications made before 
that time. 

Respectfully vours, 

FRAJS'Z C. KUHN. 
La-k-o. Attorney General. 



CORPORATIONS ENGAGING IN PUBLIC SERVICE. Corporations 

may be organized for the purpose "of carrying passengers by automo- . 

bile and taxicab" without compliance with Act 144 of the P. A. of 

1900, relative to the approval of stock issued by the Railroad Com- 

missiOD. 

September 8, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Lansing, Michigan: 

Dear Sir — We have considered your oral request for an opinion as to 
whether the provisions of Act 144 of the Public Acts of 1909, relative 
to the approval of stock and bond issues of common carriers by the 
Railroad Commission, applies to companies organizing for the purpose 
of 

"The carrying of passengers by automobile and taxicab." 

In the opinion of this department given under date of June 4, 1910, 
it was held that the provisions of this act applied to the Detroit Taxi- 
cab Company, the purpose of which was 

"To engage in a general automobile rental, cab and livery business for 
the transporting and carrying of persons and goods and merchandise, 
and to do everything necessary and incidental thereto." 

It was held in the opinion that the proposed business, which included 
the transportation of goods and merchandise for hire, made the corpora- 
tion a common carrier within the provisions of Act 144 of the Public 
Acts of 1909, and that it was therefore necessary to have its stock 
issne approved by the Railroad Commission. No common law defini- 
tion of a common carrier includes a carrier of passengers so far as we 
are aware. There is no statutory provision in force in this State which 
makes a carrier of pafls«igers a common carrier, except as it is made 
such under the Railroad Commission Act (Act 300 of the P. A, of 1909), 
which waa passed subsequent to Act 144 of the Public Acts of 1909, 

We are, therefore, of the opinion that a corporation which limits it- 
self to the carrying of passengers for hire is not within the scope 
of Act 144 of the Public Acts of 1909 and that its stock issue is not 
required to be approved by the Railroad Comraiseion before its articles 
can be received by the Secretary of State. 

Very respectfully yours, 

PRANZ C. KUHN, 

Hi-m-o. Attorney General. 



-c by Google 



ANNUAL REPORT. 1912. 



PARTNERSHIP ASSOCIATIONS LIMITED. The following state- 
ment of purposes is permissable under the Partnership Association 
Limited Law : 

"The character of the business to be conducted and carried on by 
this Association is general farming business, raising, breeding, buying 
and Belling live stock, poultry and farm products, and the purchase 
and sale of fai-m lands." 

.September 8, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Capitol, Lansing: 

Dear Sir — In your letter of August 19th you refer to the statement 
of purposes in articles of association offered for recording under the 
provisions of Act 191, Public Acts of 1877, as amended, known as the 
partnership association limited law, and inquire whetlier the statement 
of purposes in the proposed articles is so broad as to be without the 
scope of the provisions of said act. The statement of purposes con- 
tained in the articles is as follows: 

"The character of the business to be conducted and carried on by 
this Association is general farming business, raising, breeding, buying 
and selling live stock, poultry and farm products, and the purchase 
and sale of farm lands." 

The provisions of the partnership association limited law, as far as 
they bear upon the subject matter of your inquirj', are as follows: 

"Section 1. When any three or more persons may desire to form a 
partnership association for the purpose of conducting any lawful bust- 
vess or occupation within the United States or elsewhere, whose prin- 
cipal ofSce or place of business shall be established or maintained within 
this state, • • • • • said articles shall also state • • 5. The 
character of the business to be conducted." 

The underlined portions above quoted are the only provisions of the act 
which refer to the scope of the business which may be conducted by a 
partnership association limited. You state in your letter that it is the 
view entertained by your Department, and for a long time enforced, 
that the purpose of this act is to permit one distinct line of business 
and not to ])ennit a so-called blanket charter. A somewhat careful 
examination of the authorities governing the purposes for which corpo- 
rations may be organized throws very little if any light upon the ques- 
tion submitted. Macon in his work on Corporations, Vol. 1, page 47, 
states : 

"Where the statute authorizes the organization of companies for any 
lawful purpose, business or the like in the singular, doubt has been 
entertained whether a corijoration may be formed for two or more dis- 
tinct objects or whether there must not be some one main purpose 
to which everything else is ancillaiy. To guard against all question of 
this sort some statutes use a plural as well as a singular noun— 'for any 
lawful pni'pose or purposes.' Kut the doubt is iirobably unfounded 
• • • • • In some of the I'nited States the general rule of statu- 
tory constructidn has been laid down that the singuhir number shall in- 
clude the phinil unless a contrary intention clearly appear and this 
rule of constmcticm would remove all diflScuJty arisiug from the use of 
a singular instead of a plural noun." 
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He also comments upon the fact that the so-called British Companies 
Act has always been construed to permit the organization of corpora- 
tions for a double purpose. Section 50 of the Compiled Laws of Michi- 
gan, subdivision 2, provides as follows: 

"Every word importing the singular number only may extend to em- 
brace the plural number and every word importing a plural number 
may be applied and limited to the singular number." 

It will be seen therefore that the use of the word "any" is not neces- 
sarily a limitation upon the purpose for which a partnership limited 
may be organized. However, we do not deem it necessary to undertake 
to pass upon the question of whether a partnership association limited 
may be organized wherein the combination of purposes consists of 
several distinctly unrelated purposes. There is nothing in the partner- 
ship association limited statute which undertakes to separate business 
into different classes in the manner, for example, as such separation is 
made in Act 232, Public Acts of 1903, There is no principle of law, 
so far as I am aware, by which it can be determined what is "a busi- 
ness." Where the word "business" has been defined in the cases the 
generally accepted definition as laid down by the dictionaries has been 
followed. 

"That which busies one, or that which engages the time, attention, 
or labor of any one, as his principal concern or interest, whether for 
a long or short time. 

"Any particular occupation or employment engaged in for livelihood 
or gain, as agriculture, trade, art or a profession." 

— Webster's International Dictionary. 

There is no more reason why it should be said that the word "busi- 
ness" as used in the above statute should be limited to one particular 
branch such as manufacturing, mercantile, real estate, mining, than 
there is for saying that business should be further subdivided into manu- 
facturing automobiles, furniture and clothing, or conducting a boot and 
shoe, grocery and hardware business. In other words, it is our opinion 
that there is no strict rule or classification which can be laid down for 
the purpose of determining what is "a business" within the partnership 
association limited law. In a recent case, Johnston v. Townsend. 124 
SW. 27, articles of association were offered containing the following 
statement: 

"The purpose for which this corporation is formed is the transaction 
of a manufacturing and mining business and the sale of goods, wares 
and merchandise used for such business." 

The statute under which the articles were offered was in the disjunc- 
tive, "'the transaction of any manufacturing or mining business, etc." 
In the course of the comment of the court in this case it was said : 

"On the other hand there may be a business consisting of both manu- 
facturing and mining in which the operations are so i-elated to each 
other as to constitute an entirety. The products of the mine may be 
sold in their crude state or may be manufactured into many different 
articles and these may be sold or devoted to their various uses. This 
might justly be treated as the transaction of a manufacturing and min- 
ing business to come within the language of the statute. We do not 
think that the use of the conjunction 'or' was intended to prevent an 
incorporation for that or any other one business although it consist 
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partly of miuing and partly of manufacturing. •••••• {page 

417). On the contrary we hold that the right is given by subdivision 
14 to incorporate for 'a business' consisting of manufacturing and min- 
ing but not for two businesses, one of manufacturing and the other of 
mining." (Page 419.) 

The statement of purposes in the articles presented, it seems to us, 
relates to what may very properly be held to be "a business" within 
the language of the statute, to-wif, a business of farm development, 
and it is our view that it is placing a too strict construction upon the 
language of section one of the partnership association limited law to 
say, as was stated in your letter to Mr, Weadock. that the purposes 
stated embraced at least three distinct lines of business, general farm- 
ing, mercantile and dealing in real estate. The statement of the char- 
acter of the business, it seems to me, is the statement of a single busi- 
ness such as might be carried on by auy individual or firm, and in view 
of the fact that there is no classification mentioned in the statute to 
which reference can be made to determine the scope of "a business" as 
used in the act, I am of the opinion that the articles should be received 
and in the event that it appears that the association is undertaking to 
engage in wholly distinct and unrelated lines of business, the authority 
of the association to engage in such unrelated lines may be tested in a 
proper proceeding for that purpose. 

Very respectfully yours, 

FEANZ C. KUHN, 

Hi-k-O. Attorney General, 



SCHOOL LAW. BONDS. Act No. 12, Public Acts 1911. has no appli- 
cation in a city of the fourth class in the matter of raising money by 
bond. 

PARK BOND ISSUE. The voting of a part of a bond issue at a special 
election, the remainder to be voted at a subsequent election is ill^al. 

September 8, 1911. 

Hon. L. L. Wright, Superintendent of Public Instruction, Capitol. Lan- 
sing: 

Dear Sir — I have your communication of September 6th enclosing 
letters directed to you from Eugene I^Rowe and the city attorney of 
Hancock, Michigan, These enclosures present two questions, first, 
whether the provisions of Act 12 of the Public Acts of 1911, are appli- 
cable to a bond issue in a school district in the city of Hancock, and 
second, whether a part of a bond issue might be voted at a special elec- 
tion to be held this fall and the remainder voted at the April election 
to be held in 1912. 

In reply thereto would say it is stated in these enclosures that Han- 
cock is a city of the fourth class. I assume, therefore, that its school 
affairs are governed entirely by the chapter on education in the fourth 
class city act. Section 16 of that chapter, being section 3353 of the 
Compiled Laws of 1897, expressly provides for the raising of money by 
bond issue and limits the amount which may be raised. The fourth 
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class city act in so far as this matter is concerned, is a special act. 
Act No. 12 of the Public Acts of 1911 cannot be conetrued to be other 
than a part of the General School Law of the State. Since the matter 
of raising money by bond is expressly provided for in the fourth class 
city act, it is my opinion that Act No. 12 of the Public Acts of 1911 
can have no application in the city of Hancock; 

In regard to the second question, it is my opinion that the suggested 
plan would be illegal and would not be in compliance with the terms of 
the statute. 

Very respectfully, 

FEANZ C. KUHN,' 

L-k-O. Attorney General. 

MORTGAGES. TAXATION THEREOF. Where a mortgage is record- 
ed prior to January 1st, 1912, the owner may file affidavit under Sec- 
tion 6 of Act 91, P. A., 1911, and pay tax on the amount unpaid any 
time after Jaauary 1st, 1912. Where the mortgage is not recorded 
until after January 3st, 1912, the tax provided for by said act must 
be computed upon the face value thereof. 

September 8, 1911. 
Mr. O. E. NickersOTi, Lacey, Michigan : 

Dear Sir — ^Your letter of the 31st ultimo received and contents noted. 
In reply thereto would say that where a mortgage is recorded prior 
to January 1, 1912, the owner may file the requisite afBdavit, as pro- 
vided for in section six of Act 91 of the Public Acts of 1911, and pay 
a tax upon the amount unpaid. IVhere the mortgage is recorded prior 
to JanuaJ? 1, 1912, the owner may file the requisite aflBdavit and pay the 
tax due any time after January 1, 1912. Until such tax is paid, if the 
mortgage is owned by a resident of this State, it would be subject to 
taxation under the ad valorem syston. 

Your second question relates to a mortage which has not been re- 
corded and upon which a portion of the principal has been paid. It is 
the view of this department that the owner of such a mortgage may have 
the same recorded prior to January 1, 1912, by filing the requisite affi- 
davit as to the amount due and pay the tax provided under Act 91 
of the Public Acts of 1911 upon the amount unpaid. Where such a 
mortgage is not recorded until after January 1, 1912, it is the view of 
this department that the holder thereof would be required to pay a tax 
upon the face value thereof. 

Respectfully yours, 

FRANZ C. KUHN, 

M-m-o. Attorney General. 
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FKATERXAL BENEFICIARY SOCIETIES. ORDERS OR ASSO- 
CIATIONS. The proviso Id Section 2, Act 91, P. A., 1911, in a meas- 
ure follows the exemptions in the general tax law with respect to fra- 
ternal or secret societies and in no way modifies the provisions of 
Aft 53, P. A., 1903. in regard to such associations. Moneys refen-ed 
to in section 15 of said Act 53 retained intact for the purposes men- 
tioned in the act are not subject to taxation ; however, if such moneys 
should be invested in mortgages the tax provided for by Act 91, P. 
A., ,1911, should be paid. 

September 8, 1911. 
Mr. Marit W. Stevens, Attorney at Law, Flint, Michigan : 

Dear Sir — Your letter of the 25th instant received and contents noted. 
You call attention to the amendment of Section 15 of Act No. 119 of 
the Public Acts of 1893 by Act 53 of, the Public Acts of 1903, wherein 
it is provided that all dues, assessments and other payments and the 
accumulations thereof held and possessed by said association for the 
payment of death, sick or disability benefits and the reserve, emei^ncy 
and other mortuary funds of said association shall be exempt from 
taxation for State, county and municipal purposes. The proviso in 
Section 2 ol Act No. 91 of the Public Acts of 1911, in a measure fol- 
lows the exfflnptions in the General Tax Law with respect to fraternal 
or secret societies and in our opinion in no way modifies the provisions 
of Act No. 53 of the Public Acts of 1903 above referred to. 

It is the view of this department, however, that while such moneys 
as are referred to in Section 15 are retained intact as a fund for the 
purposes mentioned, such mone.vs wonld not be subject to taxation. 
However, .if such moneys should be invested in mortgages,- it is our 
opinion the owner thereof whether an association of the class mentioned 
or otherwise, would have to pay the tax provided for in said Act 91, 
of the Public Acts of 1911, the same as though said funds should be 
invested in a farm or other property subject to taxation. 

Eespectfullv voiirs, 

FRANZ C. KUHN. 

M-k-o. Attorney General. 



GAME LA\YS. BABBITS. Unlawful to sell rabbits in State during 
any portion of the year. 

September 13, 1911. 

Mr. C. E. Breii'ster, Game I^aw Eixpert, Department of Agriculture. 
Washington, D. C. : 
Dear Sir — Your letter of the 6th instant received and contents noted. 
In reply thereto would say that under Act 275 of the Public Acts of 
1911, it would be unlawful to sell rabbits in this State during any por- 
tion of the ,vear. 

Yours rewpectfullv, 

FRANZ C.KUHN, 
M-k-o. Attorney. Geneml.!,. 
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IXTOXICATIXG LIQUORS. CLOSING SALOOXS ON LEGAL HOLI- 
DAYS. Under Section 17, Act 170, Public Acts of 1911, when one of 
the hoIida.vB named therein falls upon Sunday ealoous are not required 
to close upon the succeeding Monday. 

September 14, 1911. 
Mr. Lei(!;h C. Onswell, Attorney-at-I^w, Crystal Falls, Michigan: 

Dear Sir— I am in receipt of your letter of September 8th, calling 
attention to Section 17 of Act 170, Public Acts of 1911, amending the 
(i^eral liquor law and naming certain holidays u)>on which saloons are 
required to be closed, and ask whether or not in the event that any one 
nf tbe holidays named falls upon Sunday saloons would be required to 
close upon the succeeding Monday. 

For reply thereto would say that this section prior to the last amend- 
ment required saloons to close upon legal holidays without expressly 
naming such holidays. In order to determine what days were included 
within the statute, it was held that the general statute designating cer- 
tain days as holidays for banking purposes and for the purpose of hold- 
ing courts governed in determining what holidays were included. That 
statute provides tiiat when any of the holidays named therein fall upon 
Sunday the succeeding Monday should he deemed a holiday. The courts 
therefore ruled that when a holiday fell upon Sunday saloons were re- 
quired to close upon the succeeding Monday. 

Section 17 above referred to, as it now reads, merely provides that 
saloons shall be closed upon Sundays and upon the holidays named 
therein. There is no provision requiring saloons to close npon Monday 
when one of tbe holidays named falls upon Sunday. It is therefore 
my opinion that where one of the holidays named in Section 17 falls 
upon Sunday, saloons are not required to close on the succeeding Mon- 
day. 

Respectfully yours, 

FRANZ C. KUHN, 

La-k-o. Attorney General. 



COUNTY COMMISSIONERS OF SCHOOLS. SALARIES OF CLERKS 
APPOINTED BY. A clerk appointed by a county commissioner of 
schools under Act 144, Public Acts of 1911, is not a public officer and 
the constitutional provision prohibiting the increase or decrease of the 
salary of a public officer after election or appointment does not apply 
to such clerk. 

September 14, 1911. 

Hon. L. L. Wright, Superintendent of Public Instruction, Lansing, 
Michigan : 
Dear Sir — T am in receipt of your letter of September 8th, calling 
attention to Act 144 of the Public Acts of 1911, which amends the 
law in regard to the compensation to be allowed county ctHnmissioneis 
of schools and also increases the allowance for clerk hire. In this con- 
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nection yon state that yon underetand that rommiBsionere who were 
elected in April of this year are nnable to take advantage of the increase 
in salary and that some of the commissionera have inquired if the same 
rule would apply to clerks appointed by the commisaionera. 

For reply thereto would say that subdiviaion sixth ot section eight 
of Act 144 of the P. A. of 1911, provides that in counties containing one 
hundred or more school rooms the commissioner of schools is hereby 
anthorized to appoint a cterk who shall perform such duties as said 
commissioner shall direct, except visiting schools. This subdivision also 
prescribes the maximum expense that may be incurred for such, clerk 
hire. 

Section three of Article XVI of the revised constitution provides, in 
part, that 

"Salaries of public officers, except Circuit Judges, shall not be in- 
creased, nor shall the salary of any public officer be decreased after 
election or appointment." 

It will be observed that this prohibition applies only to public offi- 
cers. The clerk appointed by the county commissioner of schjools under 
authority of the statute above referred to, is not in my opinion a public 
officer and the constitutionaJ provision prohibiting the increase or de- 
crease of the salary of a public officer after election or appointment 
would not therefore apply. 

Touts respectfully, 

PBANZ C. KUHN, 

La-m-o. Attorney General. 



CHECKS. DRAWING SAME UPON BANKS WITHOUT FUNDS 
SUFFICIENT TO MEET SAME. Not an offense under Michigan 
laws except under statute with respect to obtaining property or money 
through false pretenses. 

September 14. 1911. 
The Curtis Publishin):; Company. Philadelphia. Penna.: 

Gentlemen — Your letter of the 9th instant received and contents 
noted. In reply thereto would say that we have no statute- in this 
State which in express terms makes it an offense to draw a check upon 
a bank where the funds deposited therein to the credit of the drawer 
are insufficient to meet the same. However, I call your attention to the 
fact that where projwrty or money is obtained through the false pre- 
tenses of the drawer by the giving of such check, prosecutions in this 
State are had under the general false pretense statute — Section 11575 
of the Compiled Laws of 1897, a copy of which I enclose you heretvith. 
Respectfully yoors, 

FRANZ C. KUHN. 
M-m-o-encl. Attomev General. 
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CARRYING CONCEALED WEAPONS. Act 274. P. A. 1911, expressly 
repeals general law of this State relative to carrying concealed 
weapons. The acts prohibited bv Section 1 onlv applies to counties 
of 150,000 or over. 

Septwober 14, 1911. 
Mr. John Jones, Prosecuting Attorney, Ontonagon, Michigan : 

Dear Sir — Your letter of the 12th instant received and contents noted. 
In reply thereto would say that while Act 274 of the Public Acts of 
1991 expressly repeals the general law of this State relative to the carry- 
ing of concealed weapons, and the Acts prohibited by Section 1 only 
apply to counties of 150,000 population or over, I can see no objection 
to the prosecuting attorney and sheriff in counties of less population 
issuing a license under the provisions of said act in case there are appli- 
cants therefor. However, it would not be unlawful so far as the State law 
is concerned for persons to carry concealed weapons of the character 
mentioned in Section 1 in counties of less than 150,000 population with- 
out license. 

Respectfully yours, 

FRANZ C. KUHN, 

M-k-O. Attorney General. 



TAXATION. EQUALIZATION BY BOARD OP SUPERVISORS 
AND STATE BOARD OF EQUALIZATION. Considered advisable 
for Board of Supervisors to equalize in October as provided by Sec- 
tion 34 General Tax Law in those years where it is required to equal- 
ize at June session preceding meeting of State Board of Equalisation, 
although failure so to do would not iuvalidate the taxes otherwise 
regularly levied. 

September 14, 1911. 
Mr, F.' A. Bell. Attomeyat-Law, Isfapeming, Michigan : 

Dear Sir — Your letter of the 12th instant received and contents noted. 
In reply thereto would say that the June equalization by the Board of 
Supervisors is under and pursuant to Act 44 of the Public Acta of 1911, 
and is required for the purpose of aiding the State Board of Equaliza- 
tion in the performance of its duties under said act. Section 34 of the 
General Tax Law requires the Board of Supervisors at its October ses- 
sion in each year to equalize the assessment rolls of the several town- 
ships, wards or cities, etc., which equalization is made the basis for the 
apportionment of the taxes in the county. This department has uni- 
formly advised such equalization by the board of supervisors at its 
October session in the years where the county board is required to 
equalize in June for the purpose of aiding the State Board of Equalisa- 
tion in the performance of its duties. 

In the cases of Silsbee vs. Stockle, 44 Mich. 561, and Boyce vs. Se- 
bring, 66 Mich. 210, it was held by the Supreme Court that where 
equalization was made at June session preceding meeting of [State 
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Board of Equalization, failure to equalize at October session would not 
invalidate the taxes otherwise regularly levied. The general Tax Law, 
however, clearly contemplates that the Board of ^upen-isors shall equal- 
ize at its October eession as above indicated. 

Verj' truly vours, 

FRAXZ C. KUHN, 
M-m-o. Attorney General. 



TAXATION. Notes given by township for purchase of road machinery 
not exempt from taxation. ' 

September 14, 1911. 
Mr. K. Elon Eldred, Supervisor, Tekonsha, Michigan : 

Dear Sir — Your letter of the 31st ult. received and contents noted. 
You Htate that your township is purchasing certain road machinery and 
proposes to give three township notes payable in one, two or three 
years, and you ask whether or not such notes would be exempt from 
taxation. 

In reply thereto would say that bonds issued pursuant to statute of 
any county, township, city, village or school district are exempt from 
taxation under Act 88 of the Public Acts of 1909. The statutes of this 
State make provision in certain specific instances for the issuing of 
bonds by a township. Exemptions from taxation are always strictly 
construed. 

It is the opinion of this Department that only such bonds as may be 
issued pursuant to express provisions of law b^ a township are exempt 
from taxation, and that notes given under the circumstances outlined 
could not be treated as such bonds and thereby lawfully exempted from 
taxation. 

Respectfully vonrs, 

PRANZ C. KUHN, 

M-k-0. Attorney General. 



JUVENILE COURT LAW. INDUSTRIAL SCHOOL FOR BOYS. 
A boy over sixteen years of age is not admissahle to the Industrial 
School for Boys. 

September 14, 1911. 
Mrs. Teresa Dodde, Onaway, Michigan : 

Dear Madam — Replying to your letter of September 11th, will say 
that it is true that a boy over the age of 16 years cannot be admitted 
to the Industrial School for Boys at Lansing, and there is no method of 
disposition for a boy of that age declared a juvenile delinquent by the 
probate court, except to place such a boy upon probation. If the offense 
which he committed after August Ist of this year, the trial could be 
transferred to the criminal courts under the provisions of Act 262 
Public Acts of 1911 and he could be sentenced to the county jail or the 
Detroit House of Correction or the State Reformatory at Ionia, i'lfl<u>|p 
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cordance with the puDishment prescribed by law for the otfease which 
he committed. 

The Bituation which you outline in your letter is one which the pro- 
bate judges and this Department have endeavored to have remedied by 
the Legislature, but so far our attempts have met with failure. 
Very respectfully vours, 

FKANZ C. KUHN, 
Hik-O. Attorney General. 



BASKING LAW. Under Section 6112 and 6141 of the Banking Law 
a commercial bank cannot loan to exceed fifty per cent of its capital 
stock on real estate securities. 

September 14, 1911. 

Hon. Edward H, Doyle, Commissioner of the Banking Department, 
Capitol, Lansing: 

Dear Sii^— In your letter of September 11th, you call attention to Sec- 
tion 23 of the banking law. Section 6112, C, L,, which provides: 

"But it (a commercial bank) Rball not lend to exceed fifty per cent 
of its capital stock upon mortgage or any other form of real estate secur- 
ity, and then only upon the adoption of a resolution by a two-thirds vote 
of the board of directors." 

You also call attention to Section 52 of the banking law, Section 6141, 
C. L., which provides, in part, that: 

"The total liabilities to any bank of any person or any company, cor- 
poration or firm for moneys advanced, including in the liabilities of 
the company or firm the liabilities of the several members thereof except 
special partners, shall at no time exceed one-tenth part of the amount 
of the capital and surplus of such bank • • • • Provided, how- 
ever. That hy a two-thirds vote of the directors tJie liabilities of any 
bank to any person or company or corporation or firm may be increased 
to a sum not exceeding one-fifth of the capital and surplus of the bank." 

You submit the inquiry as to whether under the provisions of Section 
23 a bank is authorized when it has accumulated a surplus to loan on 
real ffltate security not to exceed fifty per cent of the capital and sur- 
plus, or whether such real estate loans must be limited to fifty percent 
of the authorized capital stock. 

In reply thereto will say that it is our view that the word "capital 
stock" as used in Section 23 of the banking law does not include sur- 
plus and that the word "capital stock" as used in Section 23 is used 
in the same sense as used in Section 1 of the banking law, and refers 
only to the authorized capital stock of the bank. 

It is therefore our opinion that a commercial bank cannot loan to 
exceed fifty percent of its authorized capital stock on real estate security. 
Verj- respectfully yours. 

FRANZ C. KUHN, 

Hl-k-o. Attorney General. 
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SCHOOL LAW. The word "Guardian" as used in Section 4684, C. L., 
18 not nsed in a restrictive sense and includes any person standing 
in looo parentis. 

September 14, 1911. 

Hon. Edward P. Kirby, Judge of Protwite, Grand Haven, Michigan : 

Dear Sir — In your letter of September 6th, you submit the follow- 
ing inquiry: 

"When a delinquent child or a n^lected child is placed in a home 
in a school district by the order of the probate court or by the proba- 
tion officer, other than the school distriPt where the parents of the 
child reside, would there hare to be paid a tuition fee for said child in 
said school district?" 

In reply thereto will say that it is our view that the word "guardian," 
as used in Section 19 of the general school law, Section 4684 Compiled 
Laws, is not used in a restrictive sense and that it includes any person 
who is entrusted with the l^al custody and control of a child of school 
age. It is therefore our opinion that if a child is placed out on proba- 
tion in the care of a probation officer who resides in a district other 
that that in which the parents of the child reside, such child would be- 
come a resident of the district in which the probation officer resides 
and would be entitled to attend school in that district without the pay- 
ment of tuition as a non-resident pupil. 

Verr respectfully yours, 

FEANZ C. kUHN, 

Hi-k-o. Attorney General. 



CHATTEL LOAN LAW. A person loaning money on chattel mortgages 
is not required to comply with Act 105, P. A. of 1911, unless desirous 
of chaining interest in excess of seven per cent. 

September 14, 1911. 
Mr. O. L, Tucker. C/o Winn Banking Co., Winn, Michigan: 

Dear Sir — Replying to your letter of September 9th, will say that it 
is the opinion of this Department that a party loaning money upon 
chattel mortgages does not have to comply with the provisions of Act 
105 of the I^iblic Acts of 1911, unless such party desires to take ad- 
vantage of the provisions of that act relative to chai^ng interest in 
excess of seven per cent, the maximum legal rate charged under the 
general statutes of the State. 

Yours respectfully, 

FRANZ C.'KUHN, 
Hi-k-o. Attorney General. 
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INSURANCE LAW. CASUALTY COMPANIES. A casualty company 
organized ander Act 187, P. A. of 1887, may not attach a rider to 
ite policieE> giving the company the right at the option of the insured 
to employ an attorney to prosecute a suit for damages on behalf of the 
insured for the actionable negligence resulting in the injury. 

September 14. 1911. 
Hon. C. A. Palmer, Oomraisaioner of Insurance, Capitol, Lansing: 

Dear Sir — There has been submitted to us a tentative draft of a rider 
whieh a casualty company organized under Act 187, Public Acts of 
1887, desires to attach to its accident policies. This rider i)ropo8es in 
lieu of other benefits at the option of the insured or the beneficiary, that 
the company shall: 

"Pay for the employment of the services of this company's regular 
attorneys to prosecute an action at law, or to negotiate a settlement 
of the claim for damages arising from sucli negligence, and also pay 

an amount not exceeding the obligation of the Casualty 

Company under the other provisions of this policy to be used by tbe 
apaiired or his beneficiary in paying the expenses of the litigation." 

This rider was devised to meet the objettions pointed out in our 
opinion to you under date of May 11, 1911, and it is insisted that it 
meets the requisites laid down in that opinion, as follows: 

"First, It provides for the payment of money to employ an attorney 
not the famishing of the services of an attorney, and is. therefore, in- 
demnity, 

"Second, It provides for the payment of a certain specified amount, 
namely, an amount sufBcient to employ an attorney, and a aum not ex- 
ceeding the ordinary indemnity promised to be used in the payment 
of costs. 

"Third, It fully protects the members of the company against any 
possible contingency which wonld have the effect of impairing tlie assets 
of the cwnpany to the prejudice of its members." 

We cannot concur in the reasoning submitted to the effect that it 
complies with the first and second requirements. In the first place, it 
is our view that it does not provide for the furnishing of an indemnity 
88 that clause is used in Section 1 of Act 187, Public Acts of 1887, as 
amended by Act 67, Public Acts of 1899. An indemnity carries with 
it the idea of compensation for an injury suffered or a loss sustained and 
may very properly include medical services made necessary by virtue of 
an injury suffered as well as compensation by reason of disability con- 
sequent uiwn the injury. However, it seems to us that the furnishing of 
l^al services to prosecute an action at iaw against the person who was 
the cause of the injury, or the payment of the costs of maintaining such 
a suit within certain limits could hardly be classed as indenmity for 
the injury suffered. We are therefore constrained to hold that the clause 
does not provide for indemnity to the insured and for this reason <'an- 
not be used upon an accident policy issued by a company organized under 
the provisions of Act 187, Public Acts of 1887, aa amended. 

We are further constrained to hold that (he clause does not comply 
with tbe provisions of Section 15 of Act 187, requiring the contract to 
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"specify the sum of money it promises to pav on each contingency in- 
sured a^aJDst and the number of days after sntisfactory proof of the 
happening of such contingency at wliich eui-h payment shall be made." 
It is our view that thin clause means sometliing more than the specifi- 
cation of the payment of a sum sufflcient to accomplish a certain re- 
sult and requires that it shall be stated in the policy the actual amount 
in dollars and cents which the company proposes to pay; for example, 
so many dollars per week for disability, total or partial, or a specified 
number of dollars for the Ioks of an eye or a leg, as the case may be. 
In this respect we do not think the policy rider conforms with the pro- 
visions of this section and we are therefore of the opinion that its use 
would not be permissible. 

Verv respectfullv vours, 

FRANZ C. KUHN, 
Hi-k-o. Attorney General. 



GAME FIPH LAW. Money derived from sale of pi*operty seized and 
conflsi'jited or ordei-ed sold by the courts slitmld be deposited and 
credited to the general fund of the State. 

September 22. 1911. 

Hon. William R. Oates, State Game, Fish and Forestry Warden, Lun- 
Kiug, Michigan: 
Dear Bir — Your letter of the 19th instant received and contents noted. 
In reply thereto would say it is my opiniou that where pniperty is seized 
and confiscated or ordered sold by the courts, the money derived there- 
from should be deposited in the State Treasury to the credit of the gen- 
eral fund. There is no authority of law for disposing of such moneys 
in any other manner. 

Respectfullv vours. 

FRANZ C. KUHN, 
M-k-o. Attomev General. 



GAME FISH LAWS. T>RER. No authority for shipping deer out of 
the State. State Game, Fish & Forestry Warden authorized to issue 
permits to carry certain birds out of the State as open hand biiji^ge. 
Act No. 50, P. A.. 1911. amending Section 20. Act 257. P. A., 1905, as 
well as the other i)rnvisions of Act 257 are superceded or repealed by 
Act 275, P. A., 1911. Non-resident owners, viz.: those owning land in 
this State or who are bona-fide members of clubs who own or maintain 
game preserves in this State authorized to take certain birds out of the 
State us hand baggage. 

September 23, 1911. 

Hon. William R. Gates, State Game, Fish and Forestry Warden, Ijon- 

sing, Michigan: 

Dear Sir— I am enclosing yon herewith copy of an ojtinion rendered 

to C. H. Minor, County Clerk, Howell, Michigan, in answer to certain 

questions proiKmnded by him in relation to the game laws of thj^ State, 
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which explains itself. I am also in receipt of your letter of the 6th 
instant, enclofiing communicntioDs from E, T. Wood and submitting cer- 
tain questions. 

At the outset. I denire to state that Act No. 50 of the Public Acts 
of 1911. amending Section 20 of Act No. 257 of the Public Acta of 1905, 
as well ns the provisions of said Act 257 as oricinally [Kissed or amended, 
are supeineded or repealed by Act 275 of the Public Acts of 1911. which 
later act is an entirely new statute pmviding for the protection of game 
and birds, etc. 

I have noted carefully the statements made by Mr. Wood in regard 
to the phraseoloo" of Section 10 of said Act 275. The fact remains, 
however, that the Legislature by the provisions of Section 11 has ex- 
pressly prohibited the sliipnient of game birds by express, freight or 
baggage, or in any other manner except whei-e carried as hand baggage, 
leaving in force the provisions of Section S with i-cspect to carrying 
as open hand baggage certain birds out of the State under permits 
granted by the State Game. Fish and Forestry Warden. The pi-ovisions 
of Section 10 relative to transportation companies would unquestion- 
ably be applicable to tlie shipment of deer. 

Section 19 of said act unquestionably relates to non-resident huntei-s 
generally. Section 8 of said act applii-s to a particulai- class of non- 
resident hunters, viz., those owning lauds in this State or who are bona 
fide members of clubs who own or maintain game preserves in this State, 
The number of birds which may lie transjtorted under Section 8 is 20. 
It will be noted that Section 8 refers to pei-mits to transiwrt birds law- 
fully killed on lands owned by the applicant or the premises of the 
club of which the applicant is a member. Section 19 relates to non- 
resident hunters other than those mentioned in Section 8. The number 
which may be transported under Section 19 is governed by the provisions 
of Section 17, It is clearly my opinion that either those non-resident 
hunters mentioned in Section 19 or in Section 8 of said act would only 
be authori7,ed to take out of the State the numl)er of game birds specified 
and that they can only be transpoi-ted as hand baggage but once during 
the open season. In other words, after a pei'son such as is designated in 
Section 8 has received a permit to carry as hand baggage out of the 
State the number of birds specified, that would end the authority of 
such a person to carry such birds out of the State for that season, and 
the same mle would apply to itersons designated by Section 10. In other 
words, they would have no authority to carrj' out of the State each day, 
or on different occasions, the number specified. 

Respectfully vours, 

FRANZ C. KUHN. 

M-k-o. Attorney General, 
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GAME AND PISH LAWS. License for hunting deer must be dated 
when issued. Applioatiou for license may be filed with the clerk and 
license iBsned later. Applicant mtist appear before the county clerk 
in person in securing license, Olerk authorized to retain twent.T-flve 
cents covering the swearing of the applicant to the affidavit, and fl.25 
18 deiwsited with the county treasurer. One dollar of the amount paid 
for each resident licehre and the amount paid for each non-resident 
license ia forwarded by the county treasurer to the State treasury, 
and the balance is retained by the county treasurer to be disburaed by 
the board of supervisors for purposes mentioned in the act, 

September 23, 1911, 
Mr, John Walker, County Clerk, St. Johns, Michigan : 

Bear Sir— Your letter of the 9th instant to the Secretary of State has 
been referred to this department. The questions you submit are as fol- 
lows : 

1. Can license for hunting deer be dated ahead? 

2. Must the affidavit and license bear even date and must th^ be 
dated on day of issue? 

3. Can affidavit be taken on one date and license dated a later date? 

4. Does the ^1.50, the price of the license, cover the taking of the 
affidavit and does tlie affidavit have to be made before the county clerit 
or can any notary public take it? 

In answer to your first question, I call your attention to Section 5795 
of the Compiled Laws, being Section 4 of Act 268 of the Public Acts 
of 1897, which expressly provides that such licenses shall be dated when 
issued. 

In reply to your second question would say that the law does not ex- 
pressly require that the afftdavit should be sworn to and filed with the 
county clerk on the date that the license is issued. Blank forms of affi- 
davit and license are prepared by the Secretary of State under Seetioo 
7 of said Act 268, as amended by Act 149 of the Public Acts of 1901, 
and numbered conpccutively and the number of the affidavit corresponds 
to the number of the license. Under Section 5 of said act, the applicant 
for license is required to sign the license in the margin thereof and if 
the applicant shall not he able to write, be ^all certify to such fact in 
the margin and have him sign by bis mark, etc. We can see no objection 
to the applicant swearing to the affidavit and signing the license in the' 
mai^in corresponding to the number of the affidavit sworn to and re- 
qnesting the county clerk to issue the license on. some given date there- 
after, but the license must be dated on the date issued by the county 
clerk and the fee provided for by law should be paid at the time of 
application. 

The above answers your third question. 

In reply to your fourth question, would say that Section 2 of said 
Act 268, as amended by Act 225 of the Public Acts of 1905. provides that 
a resident applicant for license shall pay the county clerk the sum of 
fl.50. Under Section 6 of said act, as amended by said Act 225 of the 
Public Acts of 1905. it is provided that the county clerk shall retain 
twenty-flve cents of the money so paid, which shall cover the^s^eaidn^, > 
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of tbe applicant to the affidavit and all other services rendered by the 
county clerk, the balance, or ?1,25, in deposited with the county treas- 
urer. One dollar of the amount paid for eaHi resident license and the 
amount paid for each non-rei^ident license is forwarded by the county 
treasurer to the State TreaRurer and the balance ia retained by the 
county treasurer to be disbursed as ordered by the board of supervisors 
for the purposes mentioned in said section. It is. therefore, clear that 
the sum paid for a licence covers the swearing of the applicant to the 
affidavit. This department has ruled that the applicant should appear 
before the county clerk in person in securing such license in order to 
avoid fraud and de^-eption in the issuance of such license. 
Respectfully youra, 

FRANZ C. KUHN, 
M-m-o. Attorney Oeneral. 



(lAME FISH LAWS. IJcense to hunt deer must be dated when issued. 
License only authorizes killing; deer for the year license is issued and 
only in the manner and at the time provided by law. License may 
be issued prior to October 15th but only authorizes the killing of deer 
during the open season and covers twenty-five days from date of 
license. The twenty-five day limit for hunting deer after date of li- 
cense does not govern the right to possession of carcass. Carcass 
must be delivered to the transportation company within 48 bonra 
after close of season. Non-resident hunters not authoriwd to ship 
deer out of the State. 

September 23. 1911. 
Mr. Clark H. Miner, County Clerk, Howell, Michigan : 

Pear Sir — Your letter of the Tth instant received, in which you sub- 
mit certain questions and re<|uest an opinion thereon, which questions 
are as follows: 

1. Can any license be granted by the county clerk prior to the 15th 
of October? 

2. Does the twenty-flve days limit commence from the day the license 
is issued? 

3. If a resident or non-resident takes out a deer license and same 
expires before the close of the season, how much time would he have to 
get his deer home? 

4. I understand a non-resident can only take one deer home. Am I 
correct ? 

In answer to your first question, would say that Act 268 of the Public 
Acts of 1897, as amended, being compiler's sections 490 to 507, inclu- 
sive, compilation of the game and fish laws, revision of 1909, does not 
specifically state that the issuance of a license to hunt deer must be on 
a date within the so-called o])en season for hunting deer. The forms of 
license and affidavit are pi-epared by the Secretary of State and are 
furnished the county clerks yearly at least ten days before the first day 
of September under Section 7 of said Act. Section 4 of said Act pro- 
vides, in part, that such licenses shall be dated when issued and shall 
authorise the person named therein to use firearms Id hdi)tin^^r> or 
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killing deer for the deer liuDting aeaaon for that year, but only in the 
manner and at tfie times provided hy law. The open season for buoting 
deer ie found in Section 18 of Act 275 of the Public Acts of 1911, viz., 
from October 15th to November 30th, both inclusive. This section also 
contains the provision: "that nothing in this act shall be construed eo 
as to permit the hunting or killing of deer during the open season for 
a longer period than twenty-five days from the date of issuance of the 
hunter's license." 

This seems to be clear and specifie, and white a license might be issued 
prior to October 15th, it would only permit the holder thereof to hunt 
deer during such period of the open season as would be covered by the 
first 25 days after the issuance of the license. 

The above answei-s your second question. In answer to your third 
question, would say that the 25 day limit above quoted from Section 
IS of said Act 275 only applies to the hunting or killing of deer and 
does not govern exclusively the possession of the carcass or any portion 
thereof. Section 10 of said Act 275 contains the following proviso: 

'■provided, however, That any person may have in his possession for 
thirty days after the closing of the season any gaime or birds lawfully 
killed by him during the open season." 

Said Section 10 also contains the following proviso: 

"Provided, fui-ther. That no person, corporation or transportation 
company shall i-eceive for transportation or have in possession at the 
initial billing stiition. the carcass or dead body of any animal or bird 
mentioned or refeiTed to in this act after forty-eight hours immediately 
following the close of the time when the killing of sucli animal or bird 
is authorized by law." 

This latter pn»vision must be construed as applying to persons, corjto- 
ratious or trnusportation companies having possession of such game 
or birds for transportation as distinguished from the possession of the 
owner as authoriKed for thii-ty days after the closing of the season. 
AVhei-e a person holding a resident or nonresident hunters' license 
wishes to ship the body of a deer which has been lawfully killed, it 
would have to be delivei-ed to the transportation company within forty- 
eight houi-s after the close of the season, viz., November 30th at mid- 
night, and the law contemplates that it shall leave the initial billing 
station before the expiration of the said 48 hours. 

In answer to your fourth question, would say that Section 21 of Act 
257 of the Public Acts of 1JM).5, entitled, "An act to revise and amend 
the laws for the pi-otection of game and birds," pemiitled the State 
Game and Fish Warden to issue to any non-resident of this State who 
has taken out a non-i-esident license to hunt for deer in this State a 
permit to take one deer out of this State, etc. However. I call your 
attention to the fact that this provision is not incorporated iu Act 275 
of the Public .^cts of 1911, and is therefore repealed. 

Resi>ectf«llv voura, 

FRANZ O. Kl'HS, 

M-k-0. Attorney General, 
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GAME FISH LAWS- Act 213. P. A. 1909 repeals Act 315. P. A. 1906 
as amended by Act 83, P. A. 1907. Also repeals all local acts ex- 
cepting local acts prohibiting the setting of nets in Bays. 

September 27, 1911. 

Hon. William R. Gates, State Game, Fish and Forestry Warden, Lan- 
sing, Michigan : 

Dear Sir— I am in receipt of yowr letter of the 2fith instant, in which 
you submit the following: 

"Does Act 213, P. A. 1909 repeal Act 315 P. A. 1905. and all other 
local acts relative to fishing in the Great Lakes under the jurisdiction 
of this State? Your opinion on this matter is respectfully requested." 

In reply thereto would sav that Act Xo. 213 of the Public Acts of 
1909 is entitled: 

"An act to regulate the taking of fish in the waters of lakes Superior, 
Michigan, Huron and Erie, the t>ayR thereof and the connecting waters 
between said lakes within the jurisdiction of this State, and to r^nlate 
the transportation, sale and possession of fish taken from said waters." 

Section 14 reads as follows: 

"Act number one hundred forty-five of the public acts of nineteen 
hundred five and all other acts or parts of acts inconsistent with or 
confiicting with the provisions of this act are hereby repealed: Pro- 
vided, That nothing in this act shall be held to repeal any local act 
which prohibits the setting of nets in bays." 

Act 145 of the Public Acta of 1005, wliich was expressly repealed, 
was an act to provide for the gathering of spawn in the Great Lakes 
bordering upon this State by the United States Bureau of Fisheries. 
etc- Act 315 of the Public 'Acts of 1005 was amended by Act 83 of 
the Public Acts of 1907 which act permitted the taking and catching of 
herring in the waters of Lake Michigan, Straits of Mackinac and Lake 
Huron bordering on certain designated counties, and prescribed the 
size of mesh of nets used for that purpose, etc., and limited the distance 
to thirty miles from the shore line of the counties mentione<1. It will 
be noted that under Section 3 of said Act 213 of the Public Acts of 
1909 gill nets with meshes of 2% inches may be used for the taking 
of herring and other fish whenever they will not interfere with or take 
white flsh or trout. Pound nets with the pot, crib or pocket, also that 
part of the tunnel inside of the pot, crib or pocket having meshes of not 
less than 214 inches and such part of the tunnel as is outside of the pot, 
crib or pocket with the lead and the heart having ineshes of not less 
than 4 inches, or seines, having the wings with meshes of not less than 
4 inches and the pockets or bags with the meshes of not less than 214 
inches may be u8«l for taking heiTing and certain other fish where the 
season's cat<h in the use of said nets does not exceed ten per centum 
of mature white flsh and trout wherever they will not interfere with or 
take immature white fish or trout. The latter part of i-'ection 3 con- 
tains a proviso to the efiFect that meshes of pound nets ufed in taking 
herring, etc., shall be extension measure as manufactured. Section 4 
provides as follows : 

"All nets in use at the time of the passage of this ac|;^^-wlw:|^are 
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legal nets under the laws id force at that time maj be used until Janu- 
ary one, 1912, even though made illegal by the provisions of this act." 

It is therefore clear that Act 213 of the Public Acts of 1909 expressly 
provides for taking herring in the waters mentioned in said Act by 
the use of nets as above indicated, and it is therefore my opinion that 
said Act 315 of the Public Acts of 1905, as amended by Act 83 of the 
Public Acts of 1907, is repealed or superseded by the provisions of Act 
213 of the Public Acts of 1909. By reason of the repealing clause in 
Section 14 of said Act 213, Public Acts of 1909, it is my opinion that 
all local acts excepting local acts prohibiting the setting of nets in bays 
are repealed thereby. 

Yours respectfully, 

FRANZ C. KUHN, 

U-k-0. Attorney Genera). 



CORPORATIONS. POWER TO CREATE PREFERRED STOCK AND 
PREFERRED SHARES WHERE STATUTE IS SILENT. A cor- 
poration organized under a statute which requires the articles of 
association to state the amount of the capital stock and the number 
of shares thei-eof has iM>wer to provide in sudi articles for both ewn- 
mon and preferred stock. 

September 28, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Lansing, Michigan : 

Dear Sir — I am in receipt of your letter of September 27th, in whicli 
you ask whether or not you should receive articles of association for the 
organiKUtion of a street railway company, under Chapter 16S of the 
Compiled Laws of 1897, which provides for the issuance of both common 
and preferred stock. 

For reply thereto would say that the act providing for the organisui- 
tion of street railway companies provides that the articles of sHsocia- 
tion shall state among other things "the amount of their capital stock 
and the number of the shares thereof," but is silent upon the subject 
of whether both common and preferred stock may be provided for. 

TTie general rule as to the power of a corporation to create preferred 
stock and issue preferred shares is stated in 10 Cyc 369, as follows : 

"In organizing a corporation, the adventurers may classify its stock 
and provide for a preference of one class over another in respect of 
both capital and dividends, in the absence of a prcrfiibition in the charter 
or governing statute." 

See also Note to Fields vs. I^mson & Goodnow Manufactur- 
ing CompauT, 27 L. R. A. 136 ; 
Hamlin vs. Toledo, etc. R. R. Co., 36 L. R. A. 826, 830. 

In the case last cited Judge Lurton speaking for the Circuit Court 
of Appeals said: 

"In the absence of charter r^ulation or prohibition by the law of 
the State under which a corporation is organized, a corporation, at 
Its oi^nizution, may classify its stock, and provide for a preference of 
one class over another in respect of both capital and dividend^" t)QQ[(; 
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In view of the forgoing, it ia my opinion that you have authority to 
receive articles of sBSociatiou of a street railway company, organized 
under the statute referred to, where such articles provide for both com- 
mon and preferred stock. 

Yours very respectfully, 

PRANZ C. KUHN, 
La-m-o. Attorney General. 



CONVICTS. TRANSFER OF JUVENILE FROM MICHIGAN STATE 
PRISON TO INDUSTRIAL SCHOOL OR DETROIT HOUSE OF 
CORRECTION. Governor has no authority to transfer a convict oi 
the age of 16 years duly sentenced to the Michigan State Prison upon 
conviction of the crime of burglary to the Industrial School for Boys 
or to the Detroit House of Correction, 

September 28, 1911. 

Hon, Nathan F. SimpRoa, Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — I am in receipt of your letter of September 22nd, wherein 
yoo state that one Albert Fisher was sentenced to the Michigan State 
Prison by the Circuit Court for the county of Saginaw for the minimum 
term of one year and the maximum term of fifteen years upon convic- 
tion of the crime of burglary. Tlint Fisher is but sixteen years of age 
and that in your judgment the Michigan State Prison is not a proper 
place in which to detain him. You ask whether or not the Governor 
may legally order the transfer of Fisher from the Michigan State Prison 
to the Industrial School for Boys or to the Detroit House of Correction. 

For reply thereto would say that Section 2107 of the Compiled Laws 
of 1897, the same being Section 28 of the Act revising and consolidating 
the laws relative to the State Prison or State Honse of Correction and 
Branch of the State Prison in the Upper Peninsula, and the House of 
Correction and Reformatory at Ionia, provides in part that the Ad- 
visory Board in the Matter of Pardons shall recommend to the Gover- 
nor from time to time the transfer of prisoners from one prison to an- 
other and for that purpose shall visit each prison as often as once every 
three months, and if it shall appear to such board that either prison 
has more convicts than there are cells therein, or that there is a greater 
number of convicts in either one than can well be acctHnmodated therein, 
or whenever in the judgment of such board the state of the health or 
improvement of the convicts of any of them demand it, or where it is 
otherwise material that transfer should be made, said board shall report 
such fact or facts fully to the Governor who is hereby empowered to 
transfer prisoners from one prison to the other and who may by war- 
rant directed to the Warden of the prison from which it is decided to 
remove any such prisoner, direct bim to forthwith transfer such prisoner 
to the other prison designating him by name. 

This provision being a part of the law governing the Michigan State 
PrisfHi, the Upper Peninsula Branch of the State Prison and the Mich- 
igan Reformatory, refers only to the transfer of prisoners from one of 
these institutions to the other. It does not refer tOithe tra{i«{ec »f ipris- 
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ooers to other institutions, such as the Indnstrial School for Boys at 
Lansing, or the Detroit House of Correction at Detroit. I am of opinion 
consequently that the Governor would have no authority to order the 
transfer of Fisher to the Industrial School for Boys op to the Detroit 
House of Correction, 

Mr. Wernicke's letter is returned herewith. 

Yours very respectfully, 

FRANZ C.'KUHX, 
La-m-o. Attorney General. 



CONVICTS. GOOD TIME. A convict does not forfeit all good time 
earned without any action upon the part of the board of control if 
he has been guilty of but a single infraction of the rules of the prison. 

September 2S. 1911. 

Hon. Nathan F. Hinipson. Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — I am in receipt of your letter of September 23d, in which 
you refer to Section 33 of the General Prison Laws and ask whether 
or not a convict loses all good time earned without any action upon 
the part of the Board of Control if he has been guilty of a single in- 
fraction of the rules of the prison. 

For reply thereto would say that this section provides in part that: 

"The Warden shall cause a record to be kept of each and all infrac- 
tions of the rules of discipline by convicts, with the names of the pris- 
oners so offending, and the date and character of each offense, which 
record shall be placed before the Board at each regular meeting there- 
of, and every convict who shall have no infraction of the rules of the 
prison or the laws of the State recorded against him shall be entitled 
to a reduction from his sentence as follows," etc. 

Then follows this provision: 

"The Board may, by general rule, subject to amendment from time 
to time, prescribe how much of the good time earned under the foregoing 
provisions a convict shall forfeit for more than one infraction of the 
prison rules in any month," etc. 

In my judgment the proper construction of these provisions of the 
statute is that a convict in order to earn the good time allowance must 
have no infraction of the rules of the prison or the laws of the State 
recorded against him. After a convict has earned good time, the penalty 
for a single infraction of the rules would be that the convict would 
not be intitled to any allowance of good time during the month in 
which the infraction of the rules occurred. This would likewise be the 
penalty for more than one infraction of the rules during that month 
unless the Board, under the authority given it by this section, adopts 
a general rule prescribing how much of the good time already earned 
shall be forfeited by a convict for more than one infraction of the prison 
rules in any one month. In other words, the first part of this section re- 
lates to earning good time in the first instance, while the latter part 
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relates to taking away good time already earned where the convict 
has been guilty of more than one infraction of the rules in any one 
month. 

Verv respectfuliv vours, 

FRANZ C. KUHN, 
La-m-o. Attorney General. 



MORTGAGE TAX. Where the funds of Hillsdale collie exempt from 
taxation as a fund are invested in real estate mortgages the tax pro- 
vided for by .ict 01 P. A, 1011. mnst be paid to entitle such mortgage 
or mortgages to record. 

September 2S, 1911. 
Mr. Qrover A. Jackson, Secretary, Hilliidale College, Hillsdale, Michigan: 

I>ear Wir — Yonr letter of the Iftth instant received and contents noted. 

In reply thereto I direct your attention to that l>art of Section 2 of 
Act 91 of the Public Acts of 1011. the same being an act to provide for 
the payment of a si»eciflc tax upon mortgages, etc.. which re-ads as fol- 
lows : 

"Provided, That no tax shall be imposed ujwn any debt or obligation 
which is, or under any contingency may be, secured by a mortgage upon 
such real estate as shall be owned and occupied by library, armorj-, 
benevolent, charitable, educational and scientific institutions, incorpo- 
rated under the laws of this State, etc." 

Under this provision, a mortgage upon the class of properiy desig- 
nated would not be subject to the tax imposed by said act. Where the 
fnnds of Hillsdale College are invested in real estate mortgages on prop- 
erty in this State which is not of the class designated in said Section 2, 
it is my opinion that the tax imposed by that act would have to be paid 
upon all mortgages given after January 1st. in order to entitle the same 
to be recorded. This would be true even though the fund when intact 
as a part of the funds of the college might be exempt. 

Respectfuliv vours, 

PBANZ 0. KUHN, 

M-k-o. Attorney Gemeral. 



GAME AND PISH LAWS. Possession and sale of aigrettes. 

September 28, 1911. 

Hon. William K. Gates, State Game, Fish and Forestrv- Warden, Lan- 
sing, Michigan: 

Dear Sir— T am in receipt of your letter of the 21st instant, in which 
you submit the following inquir}-: 

"Will you kindly advise me whether or not it is illegal in the State 
of Michigan, to have in one's possession, or sell, aigrettes of either the 
Snowy Aigrette or the American Aigrette, such as are in common use 
for millinery purposes, etc." 

In reply thereto would say that Section 14 of Act No. 275 of the Pub- 
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lie Acts of Idll purports to make it unlawful for any person to kill, 
catch or hare in posRession anv wild non-game bird, liring or dead, or 
purchase. Bell, offer or expose for sale any such wild non-game bird after 
it has been kilted or caught except as permitted by said act, and that 
no part of the plumage, skin or body of any non-game bird protected 
by said act shall be Mold or had in posaension for sale and this irre- 
spective of whether said bird was killed or captnred within or without 
the State. 

I understand that an aigrette was at one time a part or portion of 
the plumage of a bird, and alMO that in its flniKtied stage it is a distinct 
article of manufacture and trade and sold under a distinctive name, 
and that nearly all of them n» found in this ^tate were manufactured in 
otiier states and conntries. 

It is my opinion that as such distinct articles of manufacture and 
trade they have lost their identity as a part of a game or non-game bird 
within the meaning of Act 27,5 of the Public Acts of 1H11. If this should 
not be the coiTect position on this question, it would follow that the 
sales of a great many articles of commerce and trade which are sold in- 
discriminately in the various places of business in this State would be 
unlawful, Thei'e are a vast number of articles of trade and commerce 
whicli in wbole or in part repre**nt that which at some time or other 
was a part or portion of an animal or bird protected by the laws of 
this State in its wild state, either dead or alive. I can direct your at- 
tention to no better illustration than knife handles wliicli are made from 
the antlers of a deer. 

In examining the title of said Act 275 of the Public Acts of 1911, it 
does not appatr from anything therein contained tliat it was the intent 
of the liegislatuL-e to prohibit tlie sale of distinct articles of manufacture 
and trade sold under their distinctive names where such articles had 
lost their identity completely as a part of the carcass or body of a 
game animal or bird. I would therefore advise you that in my opinion 
said Act 275 does not prohibit the possession and sale of either the Snowy 
Aigrette or the American Aigrette referred to, whate\er difference there 
may be between the two classes. 

Respectfuliv vours, 

FRANZ C. KUHN, 

M-k-o. Attorney General. 



MORTGAGE TAX. AFFIDAVIT. ACT 91. P. A. 1911. The mortgage 
tax law. Act 91, P, A. 1911, permits the affidavit required to be filed, 
to be made by any one on authority of the owner having a knowledge 
of the facts. The affidavit slionld be so drafted as to show upon its 
face that the aifiant has knowledge of the facts sworn to and that the 
same is prima facie coiTcct as to the amonnt uni>aid. 

September 28, 1911. 
Mr. Charles P. Savory, Register of Deeds, Centreville, Michigan: 

Dear Sir— I am in rei-eipt of your letter of the 27th instant enclosing 
affidavit of B. Q. Goodrich which purports to have been made for Flora 
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Morton nnder Section 6 of Act 91 of the Public Acts of 1911, and which 
contains the certificate of the county treasurer showing that the tax on 
said mortgage as required by Act 91 of the Tublic Acts of 1911 has been 
paid in full. The affidavit shows that no part of tlie principal has been 
paid and the tax is paid upon the face value of the mortgage. I am 
adrised that you refused to record this affidavit for the reason that it 
is not made by the mortgagee and the person making the same docs not 
hold a power of attorney from the mortgagee. 

This affidavit is signed "Flora Morton, by B, Q. Goodrich." but shows 
that B. Q. Goodrich is malting the affidavit and it is sworn to by him 
as shown by the notari-'s certificate. While the signature in this form 
might be criticized, as it should be signed only by the person making the 
same and not by him for any other perfon, yet there in no requirement 
in the law that the affidavit should be made by the mortgagee or by 
some person holding power of attorney from the mortgagee. 

Section 6 of said Act 91 provides that the owner "may present to 
the county treasurer of the county in which said property is situated an 
affidavit setting forth the mortgage and the place of record thereof and 
the nmonnt of principal secured tliei-oby which is unpaid." 

I have ruled that under this language the law does not require the 
affidavit to be made by the owner of the mortgage and may be made by 
anyone having knowledge of the facts. The affidavit, however, should 
he so drafted as to show upon its face that the person making the same 
has knowledge of the facts sworn to and that the same is prima facie 
correct as to the amount unpaid. In the particular case pi-esented the 
tax is paid upon the face value of the mortgage and there can possibly 
be no objection to your recording the same. The affidavit is presented 
to the county treasurer and the tax paid to that official. 

I return herewith the affidavit which you enclosed. 

Respectfullv yours, 

FRANZ C. KUHN, 

Mk-o. Attoi-ney General. 



COUNTY BOAD SYSTEM. Good roads district operating under 
Chapter 3, Act 283. P. A. 1909 not dissolved by reason of the adop- 
tion of the county road system in county of Kent, April 3rd, 1911. 

September 28, 1911. 

Hon, Townsend A. Ely, State Highway Commissioner, Ijansing, Michi- 
gan: 

Dear Sir — Your letter of the 11th instant received and contents noted. 
You state that at the election held April 3. 1911, the county of Kent 
adopted the County Koad System; that at that time there existed in 
said county a Good Boads District operating under Chapter three of 
Act 283 of the Public Acts of 1909. It appears that this District has 
applied to you for State Reward under said Act SM,"* and the question 
nnder consideration is whether or not said District was dissolved by 
reason of the adoption of the Countv Road Svstem in tlie county of 
Kent, April 3, 1911. 

Section one of Chapter three of said act expressly provides that such 
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districts slmll not be dissolved b.v the adoption of the County Road 
System until the electors of such district vote thereon and provision is 
made in said section one for submitting such question to the electors of 
such district. Section eight of said chapter three states that upon the 
adoption of the County Road System in any county, such district shall 
be dissolved. 

I find from an examination of the original bill, the same being Sen- 
ate Bill No. 21fl, file No. 206, that section one of said chapter three 
as originally incorporated in said bill and as printed in the Senate was 
in no way iu conflict with the language of section eight of said chapter 
three. After this bill had been printed and passed by the Senate, sec- 
tion one of said chapter three was amended by the House, the amend- 
ment in this particular being No. 12 as reported to the Senate under 
date of May 14, 1909. and found on page 1230 of the Senate Journal, 
which amendment is all of section one following the seventh line. This 
amendmeut was subsequently agreed to by the Senate, as shown by 
^senate Journal on page yS'2S. This being the true status of the con- 
flicting provisions, as foimd in sections one and eight of said chapter 
three, it is my opinion tliat under the well recognized rules of statutory 
construction the provisions as found iu section one of such chapter 
would govern and that the Good Roads District referred to in the 
county of Kent was not dissolved by the adoption of the County Road 
System in said county under date of April 3, 1011. 

Respectfully vours. 

FRANZ C. KUHN, 

M-m-o. Attorney Gwieral, 



INTOXICATING LIQUORS. DESTRUCTION OF BUILDING. Act 
170, r. A. 1911. 
The destruction by Are of a building occupied as a saloon and the 
subsequent ei'ection of a new building at the same location in which 
the same pro]>rietor conducts a saloon is not equivalent to engaging 
in the business at a different location or in a different building or 
place than that s[)ecifled in the Iiond within the provisions of Sec. 6 
of Act 170, Public Acts of 1911. 

September 28, 1911. 

Mr. William H. Yeamd, Prosecuting Attoraey, Cadillac, Michigan: 

Dear Sir — I am in receipt of your communication of September 2l8t, 
in which you ask whether or not a person to whom a license has been 
issued to conduct tbe business of selling intoxicating liquors in a build- 
ing described as the cement building on a certain lot in a village, is re- 
quired to give notice, execute another bond and secure the consent of the 
local authorities before he may continue the business in another build- 
ing erected upon the site of the building described in his license and 
bond, after the destruction of that building by fire. M'e are also in re- 
ceipt of a letter from Mr. F. O. Gaffney, Attomey-at-Law, Cadillac, 
Michigan, upon the same subject in which he states that the person 
holding the license only wishes to engage in tbe same business in the 
same place, in a frame building that he contemplates moving upon the 
very site of the building that was destroyed. -, . 
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For reply to the qneetion submitted would eay that Section 8 of Act 
170 of the Public Acts of 1911 contains this provision; 

"The principal shall not be allowed to se!i spirituous, malt, brewed, 
fermented or vinous liquors iu any other building or place thau that 
specified in said bond, without giving notice and executing another bond 
in the manner herein prescribed and secure the consent of the local 
authorities granting the license to transfer his business to another loca- 
tion." 

If the building that is destroyed by fire is replaced by the construc- 
tion of another building upon the same site or by moving another build- 
ing thereon, it is my judgment that conducting the business in the new 
building would not be equivalent to engaging in the business at a differ- 
ent location, or in a different building or place than that specified in 
the bond, within the meaning of the provision above quoted. The statute 
should be given a reasonable construction and so construed would not 
in my opinion require the execution of another bond and the consent of 
the local authorities, unless it is the intention of the licensee to transfer 
his business to another location. 

Very respectfully yours, 

FRANZ C. KUHN, 

La-m-o. Attorney General. 



PRIMARY ELECTION. ENROLLMENT. Act 279, P. A. 1911. Sec- 
tion 4 of Act 279, P. A. 1911, confers upon an elector the right to de- 
liver the request and a£9davit for enrollment for a primary election 
either personally or by representative. 

September 38, 1911. 

Mr. C. A. Bishop, Chairman Republican County Committee, Flint, Michi- 
gan: 

Dear Sir — I have your communication of September 18th, in which 
you refer to the enrollment feature in the primary election law and ask 
whether the notice and aflSdavit to which reference therein is made 
must be left in person by the party wishing to enroll, or if it can be 
delivered by another person. 

The provisions of the primary election law to which you refer is sec- 
tion 4 of Act 279 of the Public Acts of 1911. This section fixes the 
regular time for the enrollment of electors but provides: 

"That any qualified elector may become enrolled and be eligible to 
vote at any primary election if he shall deliver to the city or township 
clerk or other oflQcer in charge of the enrollmeut book, a written request 
for said enrollment accompanied by an afQdavit setting forth that he is 
a qualified elector of said township, ward or precinct, and that it is 
bona fide his intention to affiliate with the political party in which he 
seeks to enroll." 

It is my opinion that the above language should be construed to con- 
fer upon the elector the right to deliver the request and affidavit either 
personally or by representative. The law does not ab:5olutely require 
personal delivery. It would seem immaterial to the city or township 
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clerk how the request and affidavit is delivered. It was evidently the in- 
tent of the Legislature to provide for an enrollment with the least 
amount of trouble and the above construction is in accordance with this 
intent. 

Yours respectfully, 

PHANZ C. KUHN, 
L-k-o. Attorney General. 



MUNICIPAL CORPORATION. REVISION OF CHARTEK. ELIGI- 
BILITY OF SUPERVIHOE. Act 203, P. A., 1911. Under 
Section 18, Act 203, P. A., 1911, authorizing the election of a charter 
revision committee, a supervisor is not eligible to election as a member 
of the committee. 

September 28, 1911. 
Mr. Clarence M. Browne, Prosecuting Attorney, Saginaw, Michigan: 

Dear Sir — I have your communication of September 22d, in which 
you state that the charter of the City of Saginaw provides for the 
election of a supervisor in each ward of the city. You ask whether 
supen-isors are eligible to election as a member of a Charter Revision 
Committee for the City of Saginaw. 

In reply thereto would say Section 18 of Act 203 of the Public Acts 
of 1911 authorizes the election of a Charter Revision Committee and 
provides in part that: 

"No city oflHcer or employe, whether ele<'ted or appointed shall be 
eligible to a place on said commission." 

It is my opinion that a supervisor of your city is a "city ofiBcer" within 
the meaning of the above quotation. The fact that each supervisor is 
a member of tlie Board of Supervisors of the county and receives com- 
pensation from the county would not warrant the application of a differ- 
ent rule. 

Verv respectfully, 

■ FRANZ C. KUHN, 

L-m-o. Attorney General. 



TOWNSHIP BOARD. MEMBERS. Each of the four officials constitu- 
ting a township board have a right to vote upon every question pre- 
sented. 

HIGHWAY COM.MISSI0NBR. HIGHWAY FUND. Where definite 
fund is provided and same is exhausted, highway commissioner 
not authorized to draw further orders against same. 

September 28, 1911. 
Mr. ClarCTice Fuller, R. F. P. No. 2, Powlerville, Michigan: 

Dear Sir — I have your communication of September 23d, in which 
you ask: 

"What members of the township board have a right to vote when the 
board is in session?" K>^TC 
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In reply thereto would say each of the four officials conBtitnting the 
towDsfaip board have a right to vote as members of the township board 
on every question presented. 

You also ask if the highway commissioner has the right to issue order« 
after the fund is exhausted, or if he has a right to issTie orders on 
funds in which there will be no money until taxes are collected during 
the coming year. 

In reply to tliis second inquiry would say that if a definite fund Is 
provided for and same is exhausted, the highway commissioner would 
have no right to draw further orders against same. In the case of a 
fund which will be made up of moneys to be collected In taxes hereafter, 
I am inclined to believe that there is nothing to prohibit the highway 
commissioner from drawing orders against same. 

Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney Qoieral. 



OIL INSPECTOR. State Oil Inspector is not entitled to the extra com- 
pensation of 13.00 a day under Act 37, P. A, of 1909, except when 
performing actual services under the provisions of this act. 

October 6, 1911. 
The Board of State Auditors, Lansing, Michigan: 

Gentlemen — We have examined your letter of September 14th, in 
which you call attention to the provisions of Section three of Act 37 of 
the Public Acta of 1909, and request the opinion of this department as 
to whether additiorinl compensation therein prescribed is payable to 
the State Oil Inspector and if so, would he be entitled to more com- 
pensation thau for four days per month at fS.OO per day? 

Section three of Act 37 of Uie P. A. of 1909, provides: 

"It shall be the duty of the State Oil Inspector and his deputies to 
enforce the provisions of this act; and tlieir compensation at three dol- 
lars per day and expenses while so engaged shall be paid from the fund 
derived from inspectiou of illuminating oil: Provided, however, That 
the compensation for deputy inspectors under this act, together with 
salary provided for in the act governing the inspection of illuraiuating 
oil, shall not exceed eighty-seven dollars in any one month," 

We held in an opinion under date of November 3, 1909, that the words 
"their compensation" as used in this section included the State Oil 
Inspector. The proviso in section three, above quoted, limits the extra 
compensation which deputy inspectors may receive to a sum which to- 
gether with their salary under the Oil Inspection Law does not exceed 
eighty-seven dollars in any one month. It is our view that this limita- 
tion does not apply to the State Oil Inspector.' Your attrition is di- 
rected to the language of Section three which provides that the extra 
compensation is limited to f3.00 per day "while so engaged" in the en- 
forcement of the provisions of this act. It is our opinion that this 
refers to the actual time which the inspector puts in in enforcing the 
provisions of the act. He is not entitled to the extra compensation 
of 13.00 per day for the entire year, as su^ested in his letter to you, but 
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ie entitled to the extra compensation only for the time in which he ia 
performing actual work under the proviBionB of Act 37 of the P. A. of 
1909. This, of course, can only be determined from an itemized state- 
ment furnished by him indicating in the usual manner tlie service in 
which he is engaged. 

Verv respectfully TOurs, 

FBANZ C. KUHN, 
Hi-m-o. Attorney General. 

JimCNILB COURT LAW. A Judge of Probate has no authority to 
set aside or modify an order of commitment to the Industrial Home 
for Girls, 

The consent to the marriage should be obtained from the Board of 
Guardians of the Industrial Home after the order of commitment has 
been made even though the child has not been sent to the home. 

October 13, 1911. 
Hon. Edward P. Klrby, Judge of Probate, Grand Haven, Michigan : 

Dear Sir — We are in receipt of your letter of September 30th, in 
which yon call attention to Section 2216 of the Compiled Laws of 1897 
and state: 

"I have entered an order for the admission of a girl in this county to 
tUe Industrial Home, but she is at present here in the county wuiting 
for the November term of court in order to be present here as a witness. 
There is a young man here in the county who is desirous of marrying 
and making a home for her. They came to me for my consent to have 
her marry instead of going to the Industrial Home after order was 
entered." 

You Inquire whether you have a right to give such consent or whether 
she would come under Section 2216 so as to require the consent of the 
Board of Guardians of the Home. 

In reply thereto will say that after the order was entered directing 
her commitment to the Industrial Home, it is our view that the case 
passed beyond your control. The statute gives you no authority to set 
aside or modify the order of commitment, and the only condition yet 
to be performed is the ministerial act of the oflScer in delivering the 
girl to the Industrial Home. Without undertaking to decide the ques- 
tion of whether she is now subject to the control of the Board of Qnar- 
dians of the Home, it seems to me that it would be scarcely safe for you 
to give your conseut to the marriage and I would advise that you en- 
deavor to obtain the consent of the Board of Guardians if the circum- 
stances warrant, or permit her to be sent to the Home and that appli- 
cation be made by the parties interested direct to the Industrial Home 
authorities. 

Very respectfully yours, 

FRANZ C. KUHN, 

Hi-m-o. Attorney General. 
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WOMEN. OFFICE OF BEGISTER OF DEEDS. A woman is ineligi- 
ble to election of ofBce of raster of deeds. 

October 6, 1911. 

Mr. Albert Seaman, President, State Savings Bank, Minden City, Michi- 
gan: 
Dear Sir — I have your communication of October Ist, in which yoo 
ask if a woman can be elected and hold the office of Bister of Deeds. 
In reply thereto would say our Supreme Court held in the case of 
Attorney General vs. Abbott, 121 Mich. 540, that a woman is ineligible 
to hold the ofBce of prosecuting attorney. I am inclined to believe that 
the same rule would prevail relative to the office of Bister of Deeds. 
Very respectfully, 

PBANZ C. KUHN, 
L-m-o. Attorney General. 



JUSTICE OF THE PEACE. FEES. Act 171, P. A., 1911. Act 
432 L. A. 1907. The provisions of Act 171 Public Acts of 1911, pro- 
viding for clerks in Justice Courts in cities of over 25,000 and under 
100,000 inhabitants becomes operative only when a cleric of justice 
court is appointed under its provisions. 

October 6, 1911. 

Mr. Charles E. Young, Cleric of Muncipal Court, Battle Creek, Michi- 
gan: 

Dear Sir — I have your communication of September 26th, in which 
you refer to Section four of Act 171 of the Public Acts of 1911, regard- 
ing the payment of fees collected by certain clerks in civil causes and 
fines in criminal causes, to be paid to the city treasurer. Yon state that 
the Court of which you are a clerk was organized under authority of 
Act 432 of the L. A. of 1907. You ask whether you should pay the 
fines go collected to the city treasurer or to the county treasurer. 

In reply thereto would say that said Act No. 171 is 

"An act to provide for clerks in justice courts in cities of over 25,000 
and under 100,000 inhabitants ." 

There is nothing either in the title or in the body of the act to indi- 
cate that its provisions should be operative in every justice court in the 
cities included within its terms. It is my understanding that this act 
becomes operative only when a clerk of a justice court is appointed 
under authority of its provisions. It is, therefore, my opinion that 
unless you have been appointed under authority of Act 171 of the Public 
Acts of 1911, that you would be governed by the act under authority of 
which the court of which yon are a clerk was created. 

Very respectfully, 

FBANZ C. KUHN, 

L-m-o. Attorney General. 
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PRISONERS. A prisoner who has been transferred from the Michigan 
State Prison to the Ionia State Asylum is not entitled to the benefit 
of the provision made for discharged convictK under Section 2111 of 
the Compiled Laws of 1897, when he is discharged from the Asylum, 

October 6, 1911. 

Hon. Nathan F. Simpson, Warden, Michigan State Prison, Jackson, 
Michigan. 

Dear Sir — I am in receipt of your letter of October 2nd, in which you 
inqnire as to jonr authority to pay the "gratuity" to one William 
Martinell, who is transferred from the Michigan State Prison to the 
Ionia State Asylum and upon the expiration of his period of sentence 
is discharged therefrom. 

In reply thereto would say that we understand the term "gratuity" 
as used, in your letter to refer to the provision made for discharged 
convicts under Section 2141 of the Compiled Laws of 1897. It is our 
view that when Martinell was transferred from the Michigan State 
Prison to the Ionia Asylum, he passed from the jurisdiction of the Michi- 
gan State Prison authorities as completel.v as though he bad been trans- 
ferred to another prison and that upon the expiration of his sentence 
he would be entitled to only such privileges as would be granted by the 
laws governing the State Asylum. We do not think the case comes 
within Section 2141 of the Compiled Laws of 1897. 

Yours very respectfully, 

FRANZ O. KUHN, 

Hi-m-o. Attorney Qeneral. 



INHERITANCE TAX LAW. PENALTY. The penalty prescribed in 
inheritance tax law accrues eighteen months after date of death of 
decedent. 

October 13, 1911. 
Messrs. Bowers & Sands, Attomeys-at-Law, 31 Nassau Street, New York : 
Gentlemen — I have your communication of October 11th relative to 
the date when the penalty accrues upon inheritance taxes. 

Section 4 of Act 155 of the Public Acts of 1907 reads as follows : 
"If in any case, whether such transfer shall take effect prior or sub- 
sequent to the taking effect of this act, such a tax is paid within twelve 
months from the accruing thereof, a discount of five per centum shall be 
allowed and deducted therefrom. If such tax is not paid within eighteen 
months from the accruing thereof, interest shall be charged and collected 
thereon at the rate of eight per cent per annum from the time the tax 
accrued, unless by reason of claims made upon the estate, necessary 
litigation or other unavoidable cause of delay, such tax cannot be deter- 
mined and paid as herein provided, in which case interest at the rate 
of six per cent per annum shall be charged upon such tax from and after 
the expiration of said eighteen months until the fax is determined, or 
could be determined, and after the determination, or after the time it 
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could be determined, interest at eight per cent per annum shall be 
charged until the date of the payment thereof. In all cases where pay- 
meot is deferred as provided in Hcctioti seven of this act, interest shall 
be charged at the rate of five per centum per annum from the accrual 
of the tax until the date of the payment thereof." 

Section three of the same act pravides that all taxes shall accrue and 
be due and payable at the date of death. It is beliCTcd that the fore- 
going Buffieiently advises you in regard to the inquiry submitted. 
Yours respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 

TUITION. HIGH SCHOOL. Tuition cannot be paid to any high school 
outside of tbe State of Michigan. 

October 13, 1911. 
Mr, M, v. Rinehart, Superintendent of Schools, Pioneer, Ohio: 

Dear Sir — I have your commouication of October 12th, in which you 
inquire whether tuition can be paid to a high school in Ohio from eighth 
grade Michigan students. 

In reply thereto would say our law does not permit the payment of 
tuitioa to any high school outside of the State of Michigan. 
Yours respectfully, 

PRANZ C. KUHN, 
L-m-o. Attorney General. 



MODERN MACCABEES. BIGHT TO CHANGE BATES UNDBR 
OHABTEE. GREAT CAMP MAY CHANGE BATES. 

October 14, 1911. 
Mr. David E. Beecham, Lapeer, Michigan : 

Dear Sir — We are in receipt of your letter of October 4th, protesting 
against the increase of' rates by the Great Camp of the Knights of the 
Modern Maccabees. 

A careful reading of the charter and by-laws of the order, which you 
undoubtedly have in your possession, will disclose to you that the right 
is retained upon the part of the society to change the rates and this right 
has been sustained by decisions of the Supreme Court of this State and 
elsewhere. 

Yours respectfully, 

PRANZ C. KUHN, 
Hi-m-o. Attorney General. 
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AUCTIONEERS. NO PROVISION FOR A STATE LICENSE. LI- 
CENSES GENERALLY REQUIRED UNDER CaTY AND VILLAGE 
CHARTERS AND ORDINANCES. 

September 14, 1911. 
Mr. M. J. Derling, Marquette, Micbigan: 

Dear Sir — Your letter of September Oth to Albert E. Sleeper, State 
Treasurer, has been referred to this departm«it for reply. There is no 
statute in this State for the issuance of a State license to auctioneers. 
Tbe fourth class city law and the general village laws authorize cities 
and villages to require auctioneers to take out a license and the fee which 
they may require for the same is not limited, and like provisions are con- 
tained in most special city charters. 

I enclose you herewith a copy of the hawkers and peddlers law and 
will state further that there is nothing in the hawkers and peddlers law 
which would prohibit a village or city from exacting a further license 
fee for caiTving on tiie business of hawking and peddling in any munici- 
pality. Very respectfully yours, 

FRANZ O. KUHN, 

Hi-k-O-encl. Attorney General. 

OSTEOPATHS. DEATH CERTIFICATES. Osteopaths have a legal 
right to sign certificates of death. 

October U, 1911. 
Dr. E. G. Folsom, Mt. Clemens, Michigan : 

Dear Doctor — I am in receipt of yours of the 11th instant, in which 
you ask the following question : 
"Have Osteopaths the legal right to sign certificates of death?" 
In reply will say that Section 4 of Act 162 of the Public Acts of 
1903 gives them this right. 

Yours very trulv, 

FRANZ C. KUHN, 
Kuk-O. Attorney General. 



COUNTY COMMISSIONER OF SCHOOLS. SALARY OF. A county 
commissioner of schools is entitled to the minimum salary fixed by 
law, notwithstanding the board of supervisors did not act at the re- 
quired time in fixing such salary. 

October 14, 1911. 
Mr. David H. Crowley, Prosecuting Attorney, Cheboygan, Michigan : 

Dear Sir— I am in receipt of your letter of October 9th, with refer- 
ence to tbe salary of the County Commissioner of Schools of Cheboygan 
county. You state that the salary of the County Commissioner of 
Schools of Cheboygan county has for a number of years been fixed at 
one thousand dollars per annum. That the board of supervisors at its 
October session in 1910 did not fix the salary of the County Commis- 
sioner of Schools as it was required by law to do. That at/that time 
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there were one hundred tliirtj-oDe school rooma under the supervision 
of the County CommiBBioDer of Schools and that under the law in force 
at that time the board could not fix the salary at less than twelve hun- 
dred dollars per annum. You ask whether or not the County Commia- 
sioner of Schools is not now entitled to the minimum salary fixed by 
law, irrespective of the fact that the Act of 1911 is not applicable to 
school commissi one i-s who were elected at the April election in that 
year. 

For reply thereto would say that Section 10 of Act 148 of the Public 
Acts of 1905 provides, in part, that 

"The compensation of each county commissioner of schools shall be 
determined by the board of supervisors of each county respectively, and 
may be increased or diminished at any October session of said board but 
the compensation shall not be fixed at a sum less than five hundred 
dollars per annum iu any county where there are fifty school-rooms 
under his or her supervision ; at not less than one thousand dollars per 
annum where there are one hundred school-rooms under his 8uper\ision; 
and not less than twelve hundred dollars where there are one hundred 
twenty-five school-rooms under his supervision, and in oo case shall such 
compensation exceed the sum of eighteen hundred dollars per annum," 
etc. 

This section was amended by Section 10 of Act 141 of the Public 
Acts of 1911 but the provision prohibiting the Board of Supervisors 
from fixing the compensation of the County Conunissioner at not less 
than twelve hundred dollars where there are one hundred twenty-five 
schoolrooms under hia supervision was not altered^ 

I am of opinion that these provisions of the statute should be con- 
strued as fixing the minimum compensation of county commissioners of 
schools. The Board of Supervisors is under the statute bound to fix the 
compensation of the County Commissioner of Schools and must fix the 
same at a sum not less than the minimum compensation prescribed by 
law. The board may fix the compensation at a stun exceeding the mini- 
mum but cannot fix the same at less than the minimum. If there were 
one hundred thirty-one schoolrooms under his supervision in October, 
1910, when the Board of Supervisors was required to fix the compensa- 
tion of the County Commissioner of Schools, I am of opinion that if 
the Board did not act in the matter, the county commissioner would be 
entitled to receive the minimum compensation fixed by law, which would 
be twelve hundred dollars per annum. 

Very respectfully, 

FRANZ C. KUHN, 

La-m-o. Attorney General, 
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INTOXICATIXG LIQUORS. PLACING SIGNS ADVERTISING 
UPON BUILDINGS. Placing a sign advertising a certain brand of 
liquor upon tbe roof of a hotel having a bar on the gmund floor at 
which the liquor named in the sign is sold, is not a violation of the 
general liquor Ian". 

Ootoher 14. 1911. 
Mr. T. E. Strom, Prosecnting Attorney, Escanaba, Michigan : 

Dear Sir — I am in receipt of your letter of recent date in which you 
ask whether or not an electric sign advertising a certain brand of beer 
may be placed upon the roof of a hotel having a bar on the gronnd 
floor at which the beer named in the sign is sold. 

For reply thereto would say that Section 38 of the general liquor law 
as added by Act 201, Public Acts of 1909, provides, in part, that: 

"No sign of any kind or description mentioning, referring to or ad- 
vertising any of the liquors named or mentioned in tliis act shall appear 
upon or be attached to the outside of the part of any building used or 
occupied for the retail of any liquors named or mentioned in this act." 

While the question of what was intended by this provision is not en- 
tirely free from doubt, I am of opinion that placing a sign advertising 
beer upon the roof of a hotel having a bar on the ground floor would 
not be a violation of law. 

Respectfullv yours, 

FRANZ C. KUHN, 

L«-k-0. . ■ Attorney General. 



MORTGAGE TAX. Act 91, P. A.. 1911, in no way changes the rule 
relative to tbe assessment of shares in a bank nnder the general tax 
law. 

October 14, 1911. 
Mr. A. I), Thompson, Register of Deeds, Howell, Michigan: 

Dear Sir — Your letter of the 13th instant received and contents noted. 
In reply thereto would say that Act 01 of the Public Acts of 1911, which 
provides for the payment of a specific tax upon mortgages in no way 
affects or clianges the rule relative to the asssessment of the shares in a 
bank under the General Tax Ijaw. The true cash value of the shares 
of stock in a bank are determined and from their total value is de- 
ducted tbe value of the real estate assessed to the bank and the remainder 
is divided by the number of shares which represent the value of the 
shares for the purposes of taxation, which are assessed to the owner. 
Vou state in your communication that banks are allowed a credit on 
their deposits aa against mortgages held by the bank and you ask if 
they would continue to do so as to all mortgages recorded prior to Janu- 
ary Ist, 1912. The apparent authority for such credit as against mort- 
gages is found in Section 19, of the Genenil Tax I^w which was de- 
clared unconstitutional by the Supreme Court in the case of Citizens 
Street Railway Co. vs. Common Council, 125 Mich. 694. I am enclos- 
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ing a copy of opinion to Hon. Arthur P. Loomis, Secretary of the State 
Board of Tax Com niiee loners under date of July 25, 1911, in relation 
to this point. 

Shares of stock in a hank should be assessed in the future as they 
have in the past without any regard to Act 91, of the rublic Acts 
of 1911. viz.: at their true cash value less the value of the real estate 
assessed to the bank. 

Eespectfullv Tours, 

PRANZ C. KUHN, 

M-k-o. Attorney General. 



TAXATION. BQUALIZATIOX. BY BOABD OF SUPERVISORS. 
Where Board of Supervisors equalize In June for purpose of aiding 
State Board of Eqaalization, the law contemplates they shall also 
equalize in October under Section 34, General Tax Law. 

October 14, 1911. 
Mr. W. a. O'Brien, Stockbridge, Michigan: 

Dear Sir-— I am in receipt of your letter of the 13th instant, in 
which Ton state that the Board of Supervisors of Ingham county in 
equalizing the assessment rolls at its June session made a mistake in 
footing one of the rolls and you wish to know if this error can be 
corrected. 

In reply thereto would say that the equalization of the assessm^it 
rolls by the board of supervisors at its Jane session was for the pur- 
pose of aiding the State Board of Equalization in the performance 
of its duties under Act 44 of the Public Acts of 1911, which equalisa- 
tion by the board of supervisors was under Section 5 of said act. Sec- 
tion .^4 of the General Tax Law expressly requires the Board of Su- 
pervisors at its October session to examine and equalize the assessment 
rolls of the several townships, wards or cities which equalization is 
made for the purpose of spreading taxes. The Supreme Court in two 
cases held that where the Board of Supervisors equalized in June and 
failed to equalize in October and the taxes were spread on the basis 
of the June equalization, the failure to equalize in October and spread 
the taxes in accordance therewith would not vitiate the proceedings. 
However, the law contemplates that the Board of Supervisors shall 
equalize in October and the Board of Supervisors of Ingham county 
should proceed in accordance with Section 34 of the GeneraJ Tax Law 
wholly independent of their equalization in June. In making an en- 
tirely new equalization the error could be corrected. 

Very respectfullv Tours, 

FRA!nZ C. KUHN, 

M-b-o. Attorney General. 
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MOBTGAttK TAX. Mortgage given to indeniDify the mortgagee ae 
surety or to secure the performance by the mortgagor of any contract 
which does not require the payment of a specified sum of money does 
not require certificate of county treasurer as to payment of tax. 

October 14, 1911. 
Mr. William H. Yeamd, Prosecuting Attorney, Cadillac, Michigan : 

Dear Sir — Your letter of the 7th instant received and contents noted. 
You call attention to that portion of Section 3 of Act f)l, Public Acts 
of 1911. which i-eads as follows: 

"If the said mortgage is given wholly or partly as an indemnity the 
mortgagee or owner thereof shall attach thereto an affidavit showing 
the greatest amount for which it can under any circumstances become 
security and the taxes shall be paid upon that amount and no greater 
sum can be collected on such mortgage. Such certificates shall not be 
required with any mortgage made to indemnify the mortgagee as surety 
or to secure the performance by the mortgagor of any contract which 
does not require the payment of a specified sum of money, etc." 

I can only constme this language to mean that where a mortgage 
is given to indemnify the mortgagee as surety or to secure the perform- 
ance by the mortgagor of any contract which does not require the pay- 
ment of a specified sum of money, the certificate of the county treas- 
urer as to the payment of the tax is not required, and where such certi- 
ficate is not required it would neceasarily follow that there would be no 
tax payable. 

Respectfully yours, 

FBANZ C. KUHN, 

M-k-o. Attorney General. 



PRIMARY BLECTION LAW. CITIES. The name only of the suc- 
cessful candidate should be placed upon the official election ballot. 

October U, 1911. 
Mr, Francis T. McDonald, City Attorney, Sanlt Ste. Marie, Michigan : 

Dear Sir — I have your communication of October 5th, in which you 
submit inquiries under the proposed election to be beld in your city 
for the election of commissioners to revise your city charter. You 
state that your city comes under the provisions of the primary law witi 
respect to the nomination and election of its city officers and that there 
are seven commissioners to be elected, one from each ward and three 
at lai^e. You ask: 

"If, for instance, ten candidates in one ward should file nominating 
petitions and should each receive votes at the primaries, would all be 
entitled to have their names on the ofBcial ballot and be candidates 
at the election for the office of ward commissioner no matter what votes 
each might receive at the nomination primary?" 

In reply thereto would say Section 18 of Act 203 of the Public Acts 
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of 1911, which is an amendment of Section 18 of Act 279 of the Public 
Acta of 1909, provides in part that: 

"The nomination and election of the members of snch commission, ex- 
cept as herein specified, shall be conducted as near as may be, as now 
provided by law for the nomination and election of city and ward offi- 
cers in the respective cities of this State." 

In view of this language, candidates for the office of charter com- 
missioDer must be selected in the same manner as candidates for ofBce 
are selected, except as specified in said Section 18. There is nothing 
in said Section 18 to indicate that every candidate who flies a nomina- 
tion petition is thereby entitled to have his name placed upon the offi- 
cial charter election ballot. 

It is, therefore, my opinion that in the case which you suggest, tlw 
name only of the successful candidate at the nominating election shoald 
be placed upon the official ballot. 

Very respectfully, 

FBANZ C. KUHN, 

L-m-o. Attorney General. 



CITY COUNCIL. VACANCY IN OFFICE. Question of whether city 
council can declare vacancy depends upon actual facts and circum- 
stances. 

October 14, 1911. 
Mr. S. W. Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — I have your c<Hnmunication of October 5fh, in which you 
state that one of your aldermen weit outside of your city to work, leav- 
ing his wife and family in the ward in your city from which he was 
elected. That he has not been present at the meetings of the council 
for two or three months and that upon request to either resign or attend 
the meetings he insists that he is a resident of his ward and still holds 
the office. You ask whether the council has the right to declare the 
office vacant. 

In reply thereto would say I am inclined to believe that the council 
would not have the right to declare the office vacant upon the facts as 
stated. Residence is a question of intention. The fact that this alder- 
man is working elsewhere than in your city would not necessarily mean 
that he has removed from the ward. It is pos«<ible that the council might 
declare the office vacant for other reasons, but I seriously question if 
the office could be declared vacant for the reasons stated by you. 
Very respectfully, 

FRANZ 0. KUHN, 

L-m-o. Attorney General. 
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CUSTER MONUMENT APPEOPKIATION. MEMORIAL. Mon^ in 
excess of the amount appropriated cannot be used for the purpose of 
distributing memorial volumes, 

October 14, 1911. 
Hon. Otto Kirchner. Attorney -at-Law, 80 Griswold St., Detroit: 

Dear Mr. Kirchner — I have your communication of October 12th, in 
which you refer to Act No. 92 of the Public Acts of 1909, which is; 

"An act in relation to the unveiling a statue of General Qeonse A. 
CuBter, in the city of Monroe and making an appropriation therefor." 

You state that a memorial volume has been edited and printed and 
that there will be about 1,000 volnmes ready for delivery. You state 
that the act makes no provision for the distribution of the memorial 
volume and ask for my su^estion in regard to this matter. 

Section one of the act in question confers upon the commission the 
authority 

"to provide for printing a suitable volume containing the history of the 
statue and a record of the proceedings and speeches delivered at the un- 
veiling of the said statue, which volume shall be similar to that here- 
tofore issued by the State, entitled 'Michigan at Gettysbui^,' and to 
arrange any and all such other matters as may be properly and neces- 
sarily incident to the unveiling of the said statute," 

Section two of the act appropriates |2,000 
"to be used within the discretion of the said commission to defray the 
expenses necessarily incurred in carrying out the provisions of this act," 

I agree with you that it would indeed be absurd to say that the com- 
mission is not vested with the necessary authority to provide for the dis- 
tribution of these memorial volumes after same have been edited and 
printed. Large discretionarv- powers are vested, in the commission in 
relation to the subject matter of the act. It occurs to me that the dis- 
tribution of the volumes is necessarily incident to the powers of the 
said commission. Of course, an amount in excess of the ^2,000 could 
not be used either for the purpose of the distribution of these volumes 
or for any other puri)ose. It is my opinion, however, that if there re- 
mains any part or iwrtion of the amount appropriated, that the com- 
mission would be warranted in using such sum in the distribution of 
these manorial volumes. If, however, the entire fund has heretofore 
been expended, I know of no authority for the use of any State funds 
unless especially provided for by act of the Tjegislature. 

Verv respectfullv, 

" FRANZ 0. KUHN, 

L-m-o. Attorney General. 
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OFFICES. INCOMPATIBILITY. TRUSTEE OF THE VILLAGE 
AND HEALTH OFFICER. The offices of trustee of the village and 
health officer are incompatible and cannot be held b; the same person 
at the same time. 

October 14, 1911. 
Mr. George F. Hale, Monphis, Michigan: 

Dear Sir — I have yonr communication of October 12th, in which yon. 
aak if it is lawful for a man to hold the positioD of trustee of the village 
and also health officer with a salary. 

In reply thereto would say the very fact that the village council is 
the board of health of the village and that it would have to pay the 
salai7 of the health officer makes the two offices incompatible. I am, 
therefore, of opinion that the two offices cannot be held by the same per- 
son ai: the same tima 

Yours pespectfally, 

FRANZ C. KUHN, 
L-m-o. Attorney General. 

SCHOOL LAW. Under Act 198, P. A. of 1911, investigation must be 
made by the County agent there being no city "having a juvenile . 
court" in this State within the meaning of the act. 

October 14, 1911. 
Hon. Robert A. Smith, Judge of Probate, Jackson, Michigan : 

Pear Sir — In your letter of October 3rd, you refer to Act 198 of 
the Public Acts of 1911, relative to providing means for children of 
indigent parents to attend school and particularly to the clause in 
Section three, which contains the proviso that 

"In cities having a Juvenile Court such investigation shall be made 
by such court." 

You inquire whether this provision makes it necessary for the Juvenile 
Court to make the investigation required by this section in all cities 
within the county. 

In reply thereto will say that the proviso to this statute, in our 
judgment, does not refer to the Juvenile Court created by Act 6, Extra 
Session of 1907, and that it has application only to such cities as may 
now or hereafter have a municipal Juvenile Court created by special 
statute, a condition which will very probably never exist until the Con- 
stitution is amended. There is no city at present which has a Juvenile 
Court. The fact that the county seat happens to be within a city, in 
our judgment, is not sufficient to bring that city within the provisions 
of the statute so that it can be said, for example, that the city of Mar- 
shall has a Juvenile Court and the city of Battle Creek has nona I am, 
therefore, of the opinion that the Probate Court acting as a Juvenile 
Court under Act 6, Extra Session of 1907, has no duties to perform 
under Section three of Act 198 of the Public Acts of 1911. 
Verv respectfullv vours. 

FRANZ C. KUHN, 

Hi-m-o. Attorney General. 
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STATE SANATORIUM FOR TUBEBCULOSIB. BOARD OF COR- 
RECTIONS AND CHARITIES. Board of Corrections and Charities 
has authority to approve plans for kitchen extension to the State 
Sanatorium although the second story of such exteuBion is to be used 
for help quarters. 

October 14, 1911. 

Mr, Marl T. Murray, Secretary, Board of Corrections and Charities, 
Capitol, Lansing: 

Dear Sir — In your letter of October 6th, you make reference to the 
appropriation bill for the State Tubercnlosis Sanatorium, (Act 115, P. 
A. 1911), and particularly the part which makes an appmpriation, "for 
kitchen extension, J7,000,00." You submit the following inquiry: 

"May the members of the State Board of Corrections and Charities 
without exceeding their authority, approve of plans for the construction 
of an addition to be used for other than kitchen purposes, the desire 
of the Board of Control of the Sanatorium being to construct a two 
story addition, the first floor of which is to be used for kitchen purposes, 
and the second floor for help's quarters exclusively." 

In reply thereto will say that Section 2229 Compiled Iaws of 1897 
provides, in part, as follows: 

"Tha,t before the board of any charitable, penal, educational or 
reformatory institution shall determine on the plan of any building 
or any system of sewerage, ventilation or heating which has been author- 
ized by the Legislature to be constructed, such plan shall be submitted 
to the Board of Corrections and Charities and State Board of Health 
for examination and opinion thereon • • • " " aad no money shall 
be paid out of the State Treasury for the execution of any such plan or 
system until the Board of Corrections and Charities shall file with the 
Auditor Genera! a written opinion that the proposed plan is of such . 
character that the construction may be fully completed in accordance 
therewith at an expense within the amount appropriated therefor," 

It would seem from the language of the section above quoted that the 
power of the Board of Corrections and Charities is limited to the deter- 
mination of the question of whether the proposed improvement can 
be completed with the amount appropriated therefor. However, the 
question arises under your inquiry as to whether an appropriation for 
a "kitchen extension" authorizes the construction of an esteosion to a 
building known as the kitchen at the Tuberculosis Sanatorium which is 
not to be used for kitchen purposes. The first floor of this extension 
is for kitchen purposes but the second floor under the plans as we nnder- 
stand them is to be used for help's quarters. It is our view that the 
words "kitchen extension" as used in the act refer simply to an addition 
or extension to the kitchen already existing and that it would be a 
narrow construction of the term to say that it did not authorize an 
extension to the kitchen building which was to be used for other pur- 
poses consistent with the law creating the institution. 

The original bill as introduced in the Legislature provided for an ap- 
propriation of approximately |23,000 for help's quarters and {3,682.50 
for a kitchen extension. The proposed appropriation for the help^s hall , 
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■was cut out and the appropriation for tlie kitchen extension was in- 
creased to |7,000, which in our judgment, indicates that the Legisla- 
ture in making the amendment must have had in mind that the exten- 
sion to the kitchen building was to be used for some other purpose than 
kitchen purposes. We are of the opinion that it is within the authority 
of the Board of Corrections and Charities under the particular facts 
involved to approve plans for a kitchen extension, tlie second story of 
which extension is to be used for help's quarters. 

Tours respectfully, 

FEANZ C. KUHN, 
Hi-k-0. ■ Attorney General. 

STATE SANATORIUM FOR TUBERCULOSIS. In the case of indig- 
ent patients at the State Sanatorium all moneys paid for their support 
must be turned over to the Auditor General. 

October 14, 1911. 
Dr. E. B. Pierce, Superintendent State Sanatorium, Howell, Michigan: 

Dear Sir — In your letter of September 28th, you state: 

"Wayne county desires to be allowed to pay $3.00 a week towards 
the maintennnoe of patients sent to the State Sanatorium. We wish 
to inquire if the last clause of Act No. 108, Public Acts of 1911, does 
not cover this point and if patients who wish to pay a part of their 
maintenance can do so by paying the money directly to the Superin- 
tendents of the Poor or County 'fteasorer. 

"WaATie county wishes to know if this money can not be paid di- 
rectly to the Auditor General by the patient instead of going through 
the county's offices." 

In reply thereto will say that Section 17 of Act 108, Public Acts of 
1011, contains this proviso: 

"Provided, That any monejs that shall be paid into the hands of 
the superintendent of the poor or the county treasurer of any county 
to reimburse in whole or in part for the maintenance of any patient 
sent to said sanatorium as a patient of the first class as provided by 
section fifteen of this act shall within thirty days after the receipt there- 
of be forwarded by such superintendent of the poor or county treasurer, 
as the case may be, to the Auditor General and the Auditor General 
shall credit the same upon the cost of maintenance of said patient at 
said sanatorium." 

The purpose of this proviso was to prevent just the thing which Wayne 
county is seeking to do. The cost of maintenance of patients at the 
sanatorium is considerably more than the seven dollars per week which 
is permitted to be charged to the county. If any reimbursement at all 
is made it must be remitted to the Auditor General who will credit same 
upon the total cost of maintenance, and if the amount so received re- 
duces the bill below seven dollars per week, the county will receive 
credit for the excess. If Wayne county's patients are sent to the sana- 
torium under class one they will have to be treated in the same manner 
as patients from other counties of the State, 

Verv respectfullv, 

■ FRANZ C.'KUHN, 

Hi-k-o. Attorney General. 
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BANKING LAW. The Banking CommiBSioner has a right to make good 
an impairment of capital to any amount even though it exceeds one 
hundred percent. 

The amount paid by Btockholders of the bank upon assessment under 
the direction of the Banking Commission does not affect the statutory 
liability of the stockholders in case the bank becomes insolvent. 

October 14, 1911. 

Hon. Edward H, Doyle, Commissioner of the Banking Department, 
Capitol, Tensing, Michigan : 

Dear Sir — In yonr letter of September 30th, you submit the following 
inquiries: 

"In case of an impairment of the capital stock of a State bank to eb 
amount in excess of its total capital, has the board of directors the 
authority to order, upon the requisition of the Commissioner of the bank- 
ing department, to make good such deficiency, an assessment upon the 
capital stock of ench bank for an amount exceeding one hundred per- 
cent of such stock?" 

"After having paid an assessment of one hnndred percent in accord- 
ance with the present banking law, in case of an impairment ascertained 
subsequently by the depai-tment, could a further assessment be levied 
by the directors, upon reiinisition of the Commissioner, for the purpose 
of making good such deficiency?" 

"Would the payment by stockholders of assessments such as above 
indicated, lessen their liability in case of the liquidation or insolvency 
of the b;ink?" 

The statutory provisions involved in these inquiries are Section 46 of 
ihe Ranking Law, which provides aa follows: 

"The stockholders of every bank shall be individually liable, equally 
and ratably, and not one for another, for the benefit of the depositors 
in said bank to the amount of their stock at the par value thereof, in 
addition to the said stock; but persons holding stock as executors, 
administrators, guardians or trustees, and persons holding stock as 
collateral security, shall not be personally liable as stockholders, but 
the assets and funds in their hands constituting the trust shall be 
liable to the same extent as the testator, intestate, ward or person in- 
terested in such trust funds would be, if living or competent to act ; 
and the person pledging such stock shall be deemed the stockholder and 
liable under this section. Such liability may be enforced in a suit at 
law or in equity by any snch bank in process of liquidation, or by any 
receiver, or other officer succeeding to the l^al rights of said bank." 

Also Section 42 of Act 1 of the Public Arts of 1911, which provides, 
in pai-t, ns follows: 

"Whenever it shall appear from the report of any bank, or the commis- 
sioner shall have reason to believe that the capital of any bank is impair- 
ed or reduced below the amount required by law, it shall be the duty 
of the commissioner and he shall have the power to examine the said 
bank and ascertain the facts, and in case he finds such impairment or 
reduction of capital he shall require such bank to make good the de- 
ficiency so appearing within sixty days after the date of sucb^ f«qui^-|.. 
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tion. The directors of every each bank upon which snch reqaisition 
shall have been made, shall levy an afiseBament upon the stock thereof 
to repair such deficiency, and shall cause notice of such requisition to 
be ^ven to each stockholder of the bank and of the amount of the as- 
sessment which he must pay for the purpose of making good such de- 
ficiency, by a Written or printed notice mailed to such stockholder at 
his last known place of residence or served personally upon him." 

Those two sections are plainly intended to subserve entirely differ- 
ent purposes. Section 46 refers only to cases where the bank is in pro- 
cess of liquidation and limits the amount of the assessment which may 
be made upon the stockholders for that purpose to one hundred percent. 
Section 42, above quoted, is for the purpose of preventing the bank 
from going into liquidation and maintaining it as a going concern. The 
language used is equivalent to saying to the stockholders 'The capital 
of your bank is impaired, you must make it good or yon will be obliged 
to go into liquidation at the hands of a receiver.' 

It is our view that the two sections have no relation to each other and 
that under Section 42 of Act 1 of the Public Acts of 1911, the Commis- 
sioner has a right to order the bank to make good an impairment of any 
amount, whether less than or in excess of one hundred percent. I am 
also of the opinion that in case an assessment bad been levied pursuant 
to Section 42 to make good an impairment, a further assessment or 
assessments could be made to meet future contingencies. I am farther 
of the opinion that payment by stockholders of assessments under Sec- 
tion 43 would in no way lessen their liability to an assessment by the re- 
ceiver in ease of the liquidation or insolvency of the bank. 
Very respectfully yours, 

FRANZ 0. KUHN, 

Hi-m-o. Attorney General. 



TAXATION. HOMESTEAD EXEMPTION OF A SOLBIER OB 
SAILOR OF THE FEDERAL GOVERNMENT, ETC. Homestead 
must be occupied as such by pei-son claiming the exemption. 

October 14, 1911. 
Mr. Burt Wickbam, County Clerk, Hart, Michigan : 

Dear Sir — Your letter of the 10th instant received and contents noted. 
I call your attention to the fact that Act 309 of the Public Acts of 1909, 
providing for the exemption of a homestead of a soldier or sailor of the 
federal government, etc., was amended bv Act 174 of the Public Acts of 
1911. 

This department has uniformly held under these acts that in order 
to entitle a soldier to the exemption the homestead must be occupied 
as such. The case to which you refer where the party resides across the 
street from his homestead but tills the land, would not entitle him to 
an exemption in the opinion of this departmmt where the residence is 
rented. I also call your attention to the fact that if this property was 
exempted by the supervisor and board of review for the year 1911, the 
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roll could not be changed. I understand your inquiry relates to the 
af^essment for next year. 

Hespectfnlly yours, 

FBANZ C. KUHN, 
M-k-o. Attorney General. 



INTOXICATING LIQUORS. PLACE OP SALE. A retail liquor 
dealer authorized to engage in the business at a particular location 
may not lawfully send out solicitors from hou^e to house taking orders 
for beer which orders are filled at the liquor dealer's place of business 
and by him delivered in his own wagons to the persons ordering the 
same at their home, 

October 20, 1911. 
Jfr. A. E. Peterman, Attorney-at-Law, Calumet, Michigan: 

Dear Sir — I am in receipt of your letter of Sfepteraber 2nd, in which 
you ask whether or not a retail liquor dealer doing business in Kewee- 
naw connty may send out solicitors who go from house to house taking 
orders for beer, which orders are filled at the liquor dealer's place of 
business and by him delivered in his own wagons to the persons order- 
ing the same at their homes. 

For reply thereto would say that Section 8 of the General Liquor liaw, 
as amended by Act 170, Public Acts of 1911, provides that every person 
engaged in the sale of intoxicating liquors shall give the bond therdn 
specified. This section provides, among other tbiugs, that : 

"The principal shall not be allowed to sell spirituous, malt, brewed, 
fermepted or vinous liquors in any other building or place than that 
specified in said bond without giving notice and executing another bond 
in the manner herein prescribe and securing the consent of the local 
authorities granting the license to transfer his busines to another loca- 
tion." 

The form of bond set forth in that section requires a description of 
the place at which the business is to be carried on. It follows from 
these and kindred provisions of the general liquor taw that a liquor 
dealer is not authorized to sell liquor at any othw place than that named 
in the bond. The question therefore that arises under the statement of 
facts submitted, is whether or not the sale is made at the liquor dealer's 
place of business or at the place where delivery is made to the customer. 
I have been unable to find any decision upon the question where the 
facts are precisely the same as are outlined in your communication. The 
question has, however, arisen in connection with sales made by dealers 
outside of the territory covered by the license and it seems to me the 
principle governing these caws would apply in the case under considera- 
tion. The question to he detennined there, as here, is the place of sale. 
In Black on Intoxicating Liquors, Section 434, the author states the fol- 
lowing as the rule established by the best authorities: 

"Irresi)ective of the place where the bargain was made or the order 
received, if the seller, by hie own hands or the hands of his ser\'ant or 
agent, carries the liquor to the purchaser, without any intermediate 
deliverj- to or through a common carrier, and delivers the liquor to the 
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purchaser at the latter^s place and there receives the pay for it, the sale 
is made at the place of delivery, and if the vendor is not licensed to sell 
there, he is indictable." 

Numerous authorities are cited which upon examination are found to 
support the rule above laid down. 

It seems to me that the rule above laid down is applicable to the facts 
in the case submitted. Certainly, until the liquor is actnally delivered 
to the purchaser by the liquor dealer, title thereto has not passed to 
the purchaser. If, in the course of delivery to the purchaser, the liquor, 
should be lost or destroyed, the loss certainly would fall up<m the liquor 
dealer and not upon the purchaser. The place of delivery is therefore, 
in my opinion, the place where the sale is made. 

Yours respectfully, 

FRANZ C. KUHN, 

La-k-o. Attorney General. 



LOCAL OPTION LAW. Where the local option law requires the order 
of the board of supervisors submitting the question of adopting the 
local option law to be published in two newspapers published in the 
county and there is but one newspaper published in the county, the 
statnte is satisfied if the order is published in that newspaper aion^ 
but it may be also published in some newspaper published in an ad- 
joining county and circulating in the county in which the election is 
ordered. 

October 20, 1911. 
Mr. William C. Hewitt, County Clerk, Kalkaska, Michigan : 

Dear Sir — I am in receipt of your letter of October 14th, wherein you 
state that the board of supervisors of Kalkaska county have ordered an 
election under the provisions of the so-railed local option law. That 
the statute requires the order of the board to be published for three suc- 
cessive weeks in two newspapers published in the county and that at 
the present time there is but one newspaper published in the county. 
You ask whether or not under the circumstances publication of the order 
should be made in a newsjiaper published in an adjoining county, as 
well as in the one paper published in Kalkaska county. 

For reply thereto would say that the statute to which you refer. Sec- 
tion 5417 of the Compiled Laws of 1897, as amended, requires that : 

"The county clerk shall, without delay, cause a copy of such order, 
duly certified by him, to be delivered to th^ township clerk of each town- 
ship, and one of the inspectors of election of each ward or election dis- 
trict of every city in the county, and shall also at the same time cause 
sncb order to be published for three successive weeks in two newspapers 
published in the county." 

There appears to be no provision of the local option law outlining the 
procedure to be followed where but one newspaper is published in the 
county. Under the circumstances, there is nothing that the county 
clerk can do except to publish the order in the newspaper which is pnb- 
lished within the county. There would in my opinion be no objection 
to publishing the order in some newspaper published in an adjoining,. 
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county and circnlating in Kalkaska county, in addition to the publish- 
ing of same in the newspaper published in Kalkaska connty. 

It is quite likely that the better place to have recorded the fact that 
there is but one newspaper published in the county would have been to 
incorporate a statement to that effect in the resolution adopted by the 
board of supervisors ordering the submission of the question to the 
electors. However, the order having been made by the board. I believe 
it would be entirely proper for the connty clerk to make affidavit to 
Jhe fact that there is but one newspaper published in the county and 
file such affidavit with the proceedings of the board relating to the sub- 
mission of the question to tbe electors. 

Very respectfully, 

FRANZ C. KUHN, 

La-m-o. . Attorney General. 



POLL TAX. There is no law in force in this State authorizing the col- 
lection of a capitation or poll tax in townships. 

October 20, 1911. 
Mr. Frank A. Bell, Prosecuting Attorney, Ishpeming, Michigan : 

Dear Sir — I am in receipt of your letter of October 14th, in which yon 
ask whether or not a township has the right at the present time to col- 
lect a poll tax from persons who are not taxpayers and who do not 
reside in an incorporated village in the township, as authorized by 
Section 4112 of the Compiled Laws of 1897. 

For reply thereto would say that the general statute describing the 
liability for a capitation or poll-tax is found in Section ten of Chapter 
two of the general statute authorizing assessments for highway pur- 
poses, the same being section 4081 of the C. L. of 1897 and reads as fol- 
low*; 

"Every male inhabitant of this State, above the age of twenty-one 
and under fifty years, except pensioners of the United States, persons 
exempted by the military laws of the State, those who are mentally in- 
competent, and paupers, shall be liable to assessment for highway labor 
for what is commonly called capitation or poll-tax, and shall be assessed 
therefor one day in each year in the road district in which he resides 
and the overseer of highways shall have power and it shall be his duty 
to assess all persons living in his district liable to poll-tax and whose 
names are not upon his list when received from the township clerk, and 
such tax when so assessed hy the overseer, shall be collected in the 
same manner as the other highway tax on his list." 

Section 4112 of the Compiled I^ws, to which you refer, the same be- 
ing section nine of Chapter four of the general statute relating to the 
assessment and collection of a money tax for highway purposes, author- 
izes any township availing itself of the provisions of that chapter to 

"Require the payment of a capitation or poll-tax by persons liable 
thereto who are not taxpayers and who do not reside in any incorpor- 
ated village," 

In 1907 the Legislature did away entirely with the labor tax for the 
maintenance of highways and provided that the highways in every 
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organized township shall be laici out, improTed and maiDtained by two 
money taxes. (Act 108 of the P. A. of 1907). This act expressly re- 
peals chapters two and three of the general highway statute authoriz- 
ing assessments for highway purposes and the performance of labor on 
highways and the commntation therefor, and also repeals all acts and* 
parts of acts contravening the provisions of that act. 

Act 108 of the P. A. of 1907 is substantially re-enacted as Chapter 
two of Act 283 of the P. A, of 1909, the same being an act to revise, 
consolidate and add to the laws relating to the establishment and main- 
tenance of public highways, etc. 

Neither the act of 1907 nor the act of 1909 contain any provision 
authorizing the collection of a capitation or a poll-tax. It seems to us 
that the provisions of Chapter four of the General Highway Law, the 
same being Sections 4104 to 4114 of the C. L. of 1897, authorizing the 
assessment and collection of a money tax for highway purposes, was 
superseded by the provisions of Act 108 of 1907 and Act 283 of 1909, 
to which reference has been made. This being true, there is no law 
in force at the present time authorizing the collection of a capitation or 
poll-tax in townships. 

A'ery respectfully yours, 

FEANZ C. KUHN, 

La-m-o. Attorney General. 



MIUTABY OPFICEES. DENTAL SURGEONS. UNIFORM 
ALLOWANCE. A dental surgeon who is commissioned as drst lieu- 
tenant entitled to uniform allowance prescribed by statute. 

October 20, 1911. 
P. L. Abbey, Brig. Gen., Chief of Staff, M. N. G., Kalamazoo, Michigan : 

Dear Sir — I have the communication of October 10th signed by you, 
relative to my opinion to the State Military Board under date of Sep- 
tember 28, 1911, to the effect that a dental surgeon Is not entitled to a 
uniform allowance. At the time this communication was rendered we 
were informed that the person in question was commissioned simply as 
a dental surgeon and not as an officer. ' Your communication states 
that our understanding in regard to this point is incorrect in that 
Burman was commissioned as a lieutenant and had conferred upon him 
the official rank of first lieutenant and as such he can command soldiers, 
put them under arrest, act upon court martial, and as such he is en- 
titled when on duty to the pay and allowance of a first lieutenant. 

I will not assume to pass upon the question of whether the dental 
surgeon in question has been commissioned as a first lieutenant, as that 
ia a question of fact in regard to which yon have knowledge. As above 
indicated, our information was to the contrary to that contained in the 
above quotation. If therefore, as a matter of fact, the dental surgeon 
in question is commissioned as a first lieutenant he is entitled to the 
uniform allowance prescribed by statute and my former opinion ia modi- 
fled that extent. 

Yours respectfully, 

FRANZ C. KUHN, 

L-k-0. Attorney General. 
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STATE BOAHD OF HEALTH. OCCUPATIOX OF. CON'DTTIONS. 
Act 293, P. A. 1909, confers upon the State Board of Health the 
authority to cauBe investigation of sources of sickness relative to 
occDpational conditions. 

October 20, 1911. 
Dr. R. L. Dixon, Secretary, State Board of Health, Lansing, Michigan: 

Dear Sir — I have your communication of October 16th, which reads 
as follows: 

"With the especial approval of Governor Osborn, the State Board of 
Health, at its meeting h^d October 13, 1911, passed a resolution looking 
toward an investigation of sources of sickness relative to occupational 
conditions, for the improvement of the general sanitary and hygienic 
condition of the State, the inspectors for this work being appointed 
under Act 293, P. A. of 1909. 

I desire to learn, at your earliest convenience, whether said Act 
covers this work, so that I ma; know that I am proceeding under the 
law." 

In reply thereto would say Act 293 of the Public Acts of 1909, to 
which you refer, is 

"An act in relation tn the public health in this State." Section one 
of this act provides for the appointment by the State Board of Health 
of State Medical Inspectors. A medical inspector has under the pro- 
visions of this section the same right of inspection and the same author- 
ity in regard to matters affecting the public health as is conferred upon 
the State or local boards of health. Section trvo of the act requires 
every medical inspector to 

"Make a thorough and complete investigation of all nuisances, sources 
of sickness, epidemics of infectious and dangerons communicable dis- 
eases or contagious diseases, • • • • and such other work as is 
found necessary to improve the general sanitary and hygiMiic condi- 
tion of the State." 

It will be observed that this act confers broad powers upon the State 
Board of Health and upon State Medical Inspectors appointed by it. 
It is my opinion that this act confers upon the State Board of Health 
the authority to cause an investigation of sources of sickness relative to 
occupational conditions. My attention has been called to Act 119 of the 
Public Acts of 1911. This act, however, simply requires physicians 
called to care for a person suffering with a so-called occupational dis- 
ease to report same. I do not construe this latter act to take from the 
State Board of Health any powers conferred upon it by Act 293 of the 
Public Acts of 1909. 

Verv respectfully, 

' FRANZ C. KUHN, 

L-m-o. Attorney General. 
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MICHIGAN SOLDIERS' HOME. BOARD OF MANAGERS. OFFI- 
CERS AND ASSISTANT. The Board of Managers has the right to 
appoint Buch officers and appoint such assistants as may be neces- 
sarily incident to the proper control and management of the Michigan 
Soldiers' Home. 

October 20, 1911. 

Gen. Wm. T. McGorrin, Commandant, Michigan Soldiers' Home, Grand 
Rapids, Michigan: 

Dear Sir — I have your communication of October 10th, in which you 
state that at a recent meeting of the Board of Managers of the Michi- 
gan Soldiers' Home, the following resolution was passed : 

"By Manager Kanitz : Resolved, That the Commandant be authorized 
to learn if this Board may legally employ a special agent to ascertain 
information on applications of applicants for admission to this Home 
drawing f20.00 per month or more pension." 

I am also in receipt of yonr letter of explanation under date of Octo- 
ber 17th. In the latter it is stated: 

"The idea is when they deem necessary to send some officer of the 
Home, or member of the Home, or any suitable person to make such 
investigation of applicants as they may deem necessary. This would 
not be in the nature of a permanent appointment for any one, nor does 
it contemplate making any addition to the officers of the Home." 

In reply thereto would say the gaieral supervision and government 
of the Soldiers' Home is vested in the Board of Managers. (See Sec- 
tion 2056, C. L. of 1897.) The Board clearly possesses the right to ap- 
point snch officers and employ such assistants as may be necessarily in- 
cident to the proper control and management of the said home. The 
propriety of authorizing the expense in question seems to be a matter to 
be determined by the board and if in the judgment of the said board 
the incurring of such expense is necessary, I am inclined to believe that 
the board would be acting well within its rights in making such investi- 
gation. 

Respectfully, 

FRANZ C. KUHN, 
Ii-m-o. Attorney General. 



DRAIN LAW. STATUTE. CERTIFICATE OF HIGHWAY COM- 
MISSIONER. Act 320, P. A., 1909, renders it nnnecessary to procure 
certificate frcon the highway commissioner reqnired by Act 48, P. 
A., 1909. 

October 20, 1911. 
Mr. Glenn E. Warner, Prosecuting Attorney, Paw Paw, Michigan: 

Dear Sir — I have your communication of October 18th, in which 
yon submit an inquiry nnder the Drain Iaw. Your commnnicatiou 
reads in part as follows: 

"In April, 1911, the Drain Commissioner of this County apportioned 
the percent of the cost of the construction of a drain wbieb traversed 
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four townships. In making this apportionmeDt there was spread upon 
tbe tax rolls of these townships through which the drain passed more 
that twenty-five per cent of the entire cost of said drain, and before 
making this apportionment tie County Drain Commissioner did not 
secure from the Highway Commissioners of the respective townships a 
certificate in writing as provided by Act No, 48." 

You also refer to Act 48 of the Public Acts of 1909 and Act 320 of 
the Public Acts of 1909 and state that you have advised tbe Board of 
Supervisors that the latter act repealed the former and that there- 
fore it was unnecessary for the County Drain Commissioner to procure 
from the Township Highway Commissioner the certificate in writing 
required by Act 48 of the P. A. of 1909. 

In reply thereto would say I agree with your conclusion. Said Act 
48 is: 

"An act to amend Section 1 of Chapter 5 of Act 254 of the Public Acts 
of 1897" etc. 

Section one of this act expressly provides that not more than twenty- 
five percent of the entire cost of a drain shall be spread upon the tax- 
rolls of any township unless tbe Highway Commissioner shall before the 
apportionment is made, certify in writing to the Drain Commissioner 
that it is necessary that more than twenty-flve percent of the entire 
cost be assessed to such township. 

Act 320 of the Public Acts of 1909 is: 

"An act to amend • • • Section one of Chapter five * * " of 
Act 254 of the Public Acts of 1897," etc. 

Section one of Chapter five of this act provides in part that : 

"The county drain commissioner shall apportion the percent of the 
cost of construction of sucb drain which any township traversed or 
benefited thereby shall be liable to pay by reason of the benefit to the 
public health, convenience or welfare, or as a means of improving any 
highway," etc. 

There is nothing in the latter act which in anywise limits the amount 
for which a township may be liable. The two acts are, therefore, to 
that extent inconsistent. Said Act 48 of the P. A. of 1909, was ap- 
proved April 21, 1909; Act 320, of P, A. of 1909, was approved June 
2, 1909. However, neither act was given immediate effect, therefore, 
would not become operative until ninety days after the close of the 
l^islative session of 1909. The rule in such case is that if two acts 
are passed by the Legislature which are inconsistent, the one last ap- 
proved will prevail. This is true even though the two acts are ap- 
proved on the same day. 

"Where two acts are approved on the same day, the presumption 
is that they were approved in numerical order; but the Court will take 
judicial notice of the facts and ascertain the actual order of approval, 
and, if the two acts are inconsistent, the one last approved will prevail, 
though it may have been the first to pass the L^islature." 

Lewis Sutherland Statutory Constmetion, Vol. 1, p. 180, ' 

It is, therefore, mv opinion that at least to the exteht indicated, Act 
320 of the P. A. of 1909, repealed Act 48 of the P. A. of 1909, and that 
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it was unnecessary to secure a certificate from the highway commis- 
sioner. 

Eespectfnlly, 

FRANZ C. KUHN. 
L-m-o. Attorney General. 



INSURANCE LAW, A legal reserve mutual life insurance company 
violates the anti-rebate statute in issuing an ordinary life participat- 
ing policy and a Minimum Premium Policy, which are id^tical ex- 
cept as to the amount of premiums at a given age, 

A stock life insurance company violates the anti-rebate statute in 
issuing a Non-Participating Life Policy and Premium Redaction 
Policy which are identical except as to the amounts of premiums at 
a given age. 

October 20, 1911. 
Hon. C. A. Palmer, Commissioner of Insurance, Lansing, Michigan: 

Dear Sir— You have submitted to this department a request for an 
opinion, relative to the following matters: 

A legal reserve mutual life insurance company has on file and issues 
in this State what ia commonly known as an ordinary life participating 
policy. It proposes to issue within this State a so-called minimum 
premium policy, which is identical with the ordinary life policy except 
as to the amount of the premium at a given age. Although this policy 
is participating in form, by reason of the lower premium and consequent 
smaller loading for expenses is not expected to pay dividends to the 
policyholder and in the event of the declaration of any dividends, they 
will be materially smaller than those in the ordinary life policy. In 
short, the minimum premium policy is intended to be sold in competition 
with the so-called non-participating policies of stock life insurance com- 



A stock life insurance company has on file and is issuing within this 
State an ordinary non-participating life policy. It proposes to file and 
issue a so-called premium reduction policy. This policy is identical with 
the ordinary life policy except that the premium for the first year is 
slightly in excess of the ordinary life rate. The pr^nium for the second 
and subsequent years is uniform and is considerably lower than that of 
the ordinary life policy. The questioa arises as to whether the so-called 
minimum premium policy of the mutual company and the so-called 
premium reduction policy of the stock life insurance company are in 
violation of the provisions of Section 721!) of the Compiled Laws of 
1897, which section provides, in part, as follows: 

"No life insurance company doing business in this State shall make 
or permit any distinction or discrimination in favor of individuals be- 
tween insurants (the insured) of the same class and equal expectation 
of life in the amount or payment of premiums or rates charged for 
policies of life or endowment insurance, or in the dividends or other 
benefits payable thereon, or in any other of the tewns and conditions of 
the contracts it makes; nor shall any such company or agent thereof 
make any contract of insurance or agreement as to such .cfiA^^Ct other 
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than as plaiDl; expressed in the policy issued thereon; nor shall any 
such company, or any officer, agent, solicitor or representative thereof, 
pay, allow or give, or offer to pay, allow or give, directly or indirectly, 
as inducement to insurance, any rebate of premium payable on the 
policy, or any special favor or advantage in the dividends or other bene- 
fits to accrue thereon, or any paid employment or contract for services 
of any kind or any valuable consideration or inducement whatever not 
specified in the policy contract of insurance; or give, sell or purchase, 
or offer to give, sell or purchase as inducement to insurance or in con- 
nection therewith any stocks, bonds or other securities of any insurance 
company or other corporation, association or partnership, or any divi- 
dends or profits to accrue thereon or anything of value whatsoever not 
specified in the policy," 

It will be noted that this section is quite comprehensive in its scope. 
First it prohibits 

"distinction or discrimination in favor of individuals between inenrants 
(the insured) of the same class and equal expectation of life in the 
amount or payment of premiums or rates charged for policies of life or 
endowment insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contracts it 
makes." 

Second, it also prohibits the giving or offering of inducements or 
rebates of any character in very broad language. It could not be 
successfully contended that the statute is aimed solely at rebating, for 
the reason that the second class fully covers the subject of retwtes while 
the first is devoted to discrimination. If either of the companies are 
to be permitted to issne the policies in question, it must be because the 
policies create a separate and distinct classification of policyholders, such 
as will not bring these policies within the inhibition of the statute. 
There is no distinction between the fonn of the ordinary life policy, 
issued by the mutual conii>any, and the so-called minimum premium 
policy. The distinction between the two policies is embodied in the 
difference in premium at a given age and an eventual difference in the 
amount of dividends which will be paid. In the case of the stock life 
insurance companies, neither the ordinary life policy nor the premium 
reduction policy makes any provision for dividends, so that the sole dis- 
tinction is in the amount of premiums. We do not think a life insur- 
ance company has the authoritj" under this statute to create and main- 
tain an arbitrary' classification of risks based solely upon a distinction 
in the amount of premiums or the amount of dividends which will accrue 
uiH>n the policy. Policies are ordinarily riaiviifled into ordinary life 
policies, limited payment life policies and endowment policies. Without 
undertaking to say that this is the limit of the classification which a 
company may make in the issuance of its policies, we are constrained 
to hold that a classification based solely upon a difference in premium 
or a classification based solely upon a difference in premium and a differ- 
ence in dividends which may accrue, is clearly within the first clause of 
the inhibition contained in Section 721fl, above quoted. In coming to 
this conclusion we are influenced by the fact that the salutary provi- 
sions of this section could be entirely nullified by any company desiring 
to do so if the company could be permitted to issue for example, a dozen 
ordinary life policies at slightly different premiums for the same^age. i 
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For illastratioQ : Let hh suppose that a company issues to A, at age 
35. an ordinary life policy for |1,0(H>, the premium on jvhich is f21.00, 
B, age 35, by reason of the fact of competition in the solicitation of the 
bntriness. or fop any other reason, is issued an ordinary life policy for 
fl,000 at a premium of fl!),00, the policies being identical in terms. 
It seems to us perfectly clear that Section 7219 does not permit a com- 
pany to establisti a claseiflcation based solely on the diflference in pre- 
mium paid by A and U respectively and that the issinince of a policy 
to B for a lower premium is clearly a discrimination within the mean- 
ing of the statute. 

So far as we are aware, there has been no decision of a court of last 
resort upon tbis pbase of tbe so-called anti-discrimination law, which 
is in force in numerous other states in substantially the same form as it 
appears in Section 7219. The question involved is one which in all fair- 
ness to policyholders and companies should be submitted to the couri^ 
for determination and until such a determination can be had, we are 
of the opinion that you should hold that policies substantially identical 
in terms, but having a distinction in the amount of premiums at a given 
age, are within the inhibition of the statute and may not be issued by 
the same company. In our consideration of this subject we bave be«i 
favored with a mranorandum prepared by Hon. Frederick H. Calkins, 
general counsel for the Mutual Company whose policies have been sub- 
mitted and also by the oral ai^ument presented by Mr. Deagan, repre- 
senting the stock company whose policies are involved. 

Very respectfully yonrs, 

PRANZ C. KUHN, 

Hi-m-o. Attorney General. 



BOLI>IERS' BURIAL BENEFIT. The boards of supervisors have no 
authority to fix tbe maximum amount which will be paid under Act 
235 of the P. A. of Idll, at a leas amount than the $55.00 fixed by 
statute. 

October 20, 1911. 
Mr. F. B. Babcock, County Clerk. Pontine, Michigan: 

Dear Sir — In your letter of October 17th you refer to Act 235 of the 
Public Acts of 1911, relative to the burial of soldiers and inquire whether 
the board of supervisors may fix the amount to be paid at less than the 
maximum price of $55.00 fixed by the Legislature. 

In reply thereto will say that Section 1 of this act provides that in 
case of the death of a soldier, sailor or nurse, not possessed of an estate 
exceeding |1,500 and a resident of this State, the hoard of superrisors 
or the board of county auditors 

"upon application therefor by the executor or administrator of the estate 
of such deceased person, or by the person or persons who may have in- 
curred or advanced the expeuBes in connection with the burial of said 
army nurse, soldier, sailor or marine, or the wife or widow of said 
soldier, sailor or marine, to pay to tbe estate of sucb deceased person, or 
the person or persons who incurred or advanced such expense, a sum 
not to exceed f 55.00 for the purpose of reimbursing such person or per- 
sons for the expenses thus incurred." r- i 
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It is our view that this statute aims at reimbursement for the expense 
of burial iu cases coming within its terms to an amount not exceeding 
f55.00 and for this reason we are iuclined to the view that the board 
of supervisors would not have authority to fix an amount less than the 
maximum to be paid r^ardless of the amount of expense incurred. The 
Legislature having fixed the maximum sum, the board of supervisors 
would not have authority to fix the maximum at a ]ess amount. It 
should be understood that the amount which the board of supervisors is 
required to allow is the amount actually expended for the burial not 
exceeding the sum of f55,00. 

Very respectfully yours, 

FRANZ C. KUHN, 

Hi-m-o. Attorney General. 



BANKING LAW. The officers and directors of a State bank may pledge 
their personal securities with a United States bank in order to obtain 
postal savings deposits. 

October 20, 1911. 

Hon. Edward H, Doyle, Commissioner of Banking Department, Lansing, 
Michigan : 

Dear Sir — We are in receipt of your letter of October 13th. enclosing 
letter from the Jipson-Carter State bank. You inquire whether or not 
individuals may pledge bonds with the board of trustees at Washington, 
D. C, for the purpose of having a State bank in which they are interested 
designated as a depositor}' for postal savings funds. 

In reply thereto will say that there is nothing in the general banking 
law which would prohibit stockholders or officers of a State bank from 
pledging their personal securities in order to obtain for the bank the 
beneflfs which might accrue from its being made a depository for postal 
savings funds. Such a pledge of securities would in no manner affect 
the assets of the bank or the personal liability nf the stockholders. 

We are of the opinion that it would not be a violation of the bank- 
ing law for stockholders, dii-ectors or other persons interested in a State 
bank to pledge securities, not a part of the assets of the bank, as security 
for deposits of postal savings funds. 

The letter from the Jipson-Carter State bank is herewith returned. 
Yours respectfully, 

FRANZ C. KUHN. 

Hi-m-o. Attorney General. 



CORONEBS. A coroner is entitled to a fee of six cents a mile in 
traveling to the place of view. 

October 20, 1911. 
Mr. William K. Davison. Comer, Crystal Falls, Michigan: 

Dear Sir — Replying to your letter of October 17th will say that Sec- 
tion 11223 of the Compiled Laws of 1897. authorizes the Coroner to 
receive mileage. 
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"For traveling to the place of snch view six cents for each mile." 
It is perfectly clear that this statute permits the payment of mileage 
in bat one direction. 

Very respectfully yonrs, 

FRANZ C. KUHN, 
Hi-m-o. Attorney General. 



GAME LAW. "Kie county clerk has no anthority to issue a new dupli- 
cate license to a person who has obtained a license to hunt deer and 
who has lost the same. 

October 28, X911. 

Mr. Stephen H. Wattlts, Assistant Prosecuting Attorney, Kalamazoo, 
Michigan : 

Dear Sir — I am in receipt of your letter of October 2Bth, in which you 
ask whether or not the County Clerk has authority to issue a duplicate 
license or a new license to a persim who had obtained a license to hunt 
deer and who has lost the same. 

For reply thereto would say that the law contains no provision an- 
thorizinff the iasuanee of a duplicate or a new license to one who has 
obtained a deer license and lost the same. Inasmuch as the law con- 
tains no provision giving the county clerk authority to issue a new or 
duplicate license under the circumstances, I am of opinion that the 
county clerk has no such authority. 

Tours very respectfully, 

FRANZ C. KUHN, 

La-m-o. Attorney General, 



COUNTY GAME WARDEN, SAGINAW COUNTY. BIGHT TO RE- 
TAIN FKES FOR CERTAIN SEBVIOES. The county game and 
fish warden of Saginaw county is not entitled to collect and keep 
for his own use fees for services in making arrests, attendance in 
court, etc.. but all such fees should be turned over to the county treas- 
urer for the use of tlie county of Saginaw. 

October 28, 1911. 

Hon, William B. Oates, State Game, Slab aud Forestry Warden, Lan- 
sing, Michigan: 

Dear Sir — I am in receipt of your letter of October 19th, in which 
you ask whether or not the County Game Warden of Saginaw County 
is entitled to collect and keep for his own use fees for services iu mak- 
ing arrests, attendance in court, etc. 

For reply thereto would say that Section 5759 of the Compiled Ijiwb 
of 1897, as amended by Act 330 of the Public Acts of 1907, provides 
among other things for the appointment in each county of not to exceed 
three residents thereof as county game and flsh wardens, upon whom 
are conferred the same powers in their respective counties as are con- 
ferred upon the Game and f^h Warden himself, subject to the ntper- 
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vision aDd control of the Game and Fieh Warden. The same section 
farther provides that the Couaty Game and Fish Warden may be era- 
ployed by individnals, clubs and any corporations interested in the en- 
forcement of the game and tlsh la^'s and should receive such other com- 
pensation as may be allowed and provided for by the sapenisors of their 
respecive countiee, except in the county of Wayne and Saginav, as 
fixed by tlie county salary act for Saginaw county. 

Act 654 of the Local Acts of 1905, relates to the compensation and 
duties of certain officers of the county of Saginaw and provides that 
the County Game Warden of Saginaw county shall receive an annual 
salary of five hundred dollars and further provides that: 

"The officers named shall not be entitled to any compensation other 
than said salary for the performance and dischai^e of any duties grow- 
out of their office or offices, the duties of which they exercise by virtue 
thereof," 

Section two provides: 

"It shall be the duty of the officers named in the foregoing section 
to collect all fees now provided by law for the performance of the 
duties growing out of their offices." 

Section three provides as follows: 

"The fees collected by the forgoing named officers shall be paid to 
the county treasurer on Saturday of each week. Such payment shall 
in all cases be accompanied by a statement in writing by the respective 
officers, of services rendered and fees collected, and that the same is 
true in every particular, which statement shall be verified by oath of 
the officer making the same, that such statement is true. The money so 
paid shall be for the nee of said county, and by said treasurer shall 
be immediately placed in the general fund and together with all other 
funds that may come into his hands belonging to the county of Saginaw 
shall be deposited by him in the depository which shall be designated as 
hereinafter provided." 

Under these provisions of the statute, I am of opinion that the Game 
and Fish Waidoi of Saginaw County would not be entitled to collect 
and keep for his own use fees for services in making arrests, attendance 
in court, etc., but that all fees collected by such county Game and Fish 
Warden should be paid over to the County Treasurer for the use of 
the county of Saginaw. 

Verv respectfully yours, 

FRANZ C. KUHN, 

La-m-o. Attorney General. 
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TAXATION. VILLAGES. Compensation of village treaBurer is pre- 
scribed by the cooDcil and may include collection fees prescribed by 
council. Village council have authority to impose additional penal- 
ties or collection fees. Village council have authority to direct that 
a part of the collection fee shall be paid into the general fund. Col- 
lection fees in addition to regular tax are based uptm the rule of rea- 
sonableness agreed upon. • 

October 28, 1911. 
Hon. J. F. Hambitzer, Attorney at Law, Houghton, Michigan: 

Dear Sir — Your letter of October 10th was duly received and contents 
noted. You call attention to Section 16 of Chapter 9 of the Act for 
the incorporation of villages in this State, which section reads as fol- 
lows: 

"Immediately upon receiving the tax roll with the warrant thereto 
annexed as provided in Section 15 the treasurer shall proceed to collect 
the taxes levied thereon according to the direction of said warrant, to- 
gether with such percentage thereon for collection fees as shall be 
authorized by the council." 

You state that the council by resolution provided that the treasurer 
should collect one per cent for collection fees if the taxes were paid 
within a certain time and if not paid within that time, to collect four 
per cent collection fee, two per cent of which should go to the village 
and two per cent to the treasurer who collects the taxes. You also 
state that your tax roll aggregates about |40,000 taxes, one per cent of 
which means |400 for the treasurer in addition to his $300 per annum, 
the amount of salary allowed him. You submit the following questions: 

1. If a collection fee is fixed by resolution, does It all belong to the 
treasurer ? 

2, Is there any authority under the village laws for imposing an 
additional penaltv if the taxes are not paid within a certain limit of 
time? 

3, Would it be legal to fix a certain percentage for collection fee 
and to provide that part of it should be paid to the village? 

4. Is it not safer to fix a reasonable collection fee and pay the same 
to the collector? 

1. In answer to your first question would say that the compensation 
of the treasurer of the village is prescribed by the common council under 
Section 20 of Chapter 4 and the council might authorize as a part of 
such compensation a part or all of the collection fees prescribed by 
the council, as indicated in the case of People V, Beigel, 120 Mich. 78. 

2. In answer to your second question would say that in my opinion 
the village council would have authority to impose an additional pen- 
alty or collection fee if the taxes were not paid within a certain limit 
of time. 

3. In answer to your third question would say that the village coun- 
- cil would have authority to dii-ect that a part of the collection fee should 

be paid into the general fund of the village to reimburse it for salary, 
etc., of the treasurer or other legitimate expenses In the collection of 
the taxes. ,-, . 
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4, In answer to your fourth question I would say that the imposing 
of collection fees in addition to the regular tax is based upon the rule of 
reaRonableness onder all the facts and ci re uni stances, which fact Rfaoutd 
not be lost sight of in the imposing of a collection fee. Of course, von 
will readily understand that the larger these fees the more danger of the 
courts holding them unreasonable and it would therefore follow that the 
safer course to pursue would be to fix a reasonable collection fee and to 
have the saqie go to the officer as the whole or a part of his compensa- 
tion for collecting the taxes. I am not inclined to the view that the Ul- 
lage council, however, would be precluded from imposing a reasonable 
penalty or collection fee for the failure to pay taxes at a time stated 
and to provide for the same being paid into the general fund of the vil- 
lage. 

Respei-tfullv vours, 

FRAXZ C. Kl'HN. 

M-k-0. Attorney General. 



MORTGAGE TAX. A mortgage which is exempt from taxation before 
January 1, 1912, would be exempt afterwai-d». Status of mortgage 
given prior to January 1, 1912. not changed and owner may pay tax 
under Act iH, I'. A., 1911. Und thereby avoid pa^^nent of tax 
under ad valorem system. Tax must be paid on all mortgages given 
after January 1, 1912, unless they come within one of the excepted 
cases. 

October 28. 1911. 

Mr. Isaac N. Payne, Attorney at I-iw, 603 Whitney Bldg., Detroit, 
Michigan: 

Dear Sir — Your letter of the 27th instant received and contents 
noted. In reply thereto would say that Section S of Act 91 of the 
Public Acts of 1911, refers to mortgages which are given on or after the 
taking effect of said act generally, viz., January 1, 1912. The status of 
a mortgage given prior to January 1, 1912. is not changed b,v said Act 
91, except that as to all such mortgages the owner may pay the tax pro- 
vided for by said Act 91 and thereby avoid the payment of an ad 
valorem tax under the general tax law. A mortgage which is exempt 
from taxation before January 1, 1912, would be exempt afterward. 

As to all mortgages given after January 1, 1912, the statute in ques- 
tion requires the payment of the tax designated unless they come within 
one of the excepted cases found in said act. The fact that the act under 
which an association was incorporated relieves the association from 
taxation on its property would not be controlling in the case of a mort- 
gage given on or after January 1st, 1912, with respect to the tax pro- 
vided for by said Act 91 of the Public Acts of 1911. 

Yours respectfuUv, 

FRANZ C. KUHX, 

M-k-O. Attorney General. 
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GAME FISH liAWB. DEER. Where applicant for license requested 
license to be issued at subsequent date, county clerk authorized to 
correct where issued at prior date upon return of license. 

October 28, 1911. 
Mr, Charles L. Miller, County Clerk, Ann Arbor, Michigan: 

Dear Sir — We are in receipt of your letter of the 27th instant en- 
closing letter from Dan E. Stoliper, Spratts, P. O., Alpena Co., Michi- 
gan. 

In reply thereto would say that if the party in question requested 
you to issue a license to hunt deer at a date subsequent to the making 
and filing of his affidavit and you refused so to do. we can see no ob- 
jection to yonr rectifying the error to the extent of having such license 
returned to you and changing the date to the 15th of October as date 
of issuance. You would have no authority, however, to issue him a 
permit esteiiding the time for which such license would be operative 
or to permit the holder of such license to change it himself. 

We return herewith the letter in question. 

Respectfully vours, 

FRANZ C; KUHN, 

iI-k-0-encl. Attorney General. 



STATE BOARD OF AUDITORS. REPAIRS OF ARMORY. MILI- 
T.\RY FUXl). ■iloney in the military fund cannot be used for repairs 
to Armory. Governor and Board of State Auditors may purchase 
boilers for armory damaged by the result of an accident. 

October 28, 1911. 

Mr. John B, Mathews, Clerk of the Board of State Auditors, Capitol, 
Lansing : 

Dear Sir — I have your communication of September loth, euclosing 
communications from Fred G. Smith, Captain Co. B., Signal Corps, M. 
X. O., relative to installing a new boiler or repairing the old one in 
the heating plant of the State Armory at Ionia. You ask me to inform 
the Board of State Auditors as to its authority to act in the matter. 
It appears from Captain Smith's communications that the boiler to the 
heating plant of the armory in question has been damaged as the re- 
sult of an accident rather than from natural causes, and that the Quar- 
ter-master General has ruled that money for the repairs of armories can- 
not be taken from the military fund. It also appears from the latter 
communication that unless relief can be granted by the State it will 
be necessary to close the armory for the winter. 

In reply thereto would say I am unable to find any provision in the 
military law which would authorize the taking or using money consti- 
tuting a part and portion of the military fund for the purpose of re- 
pairing this boiler. Neither am I able to find any statute authorizing 
the expenditure of money to take care of an emergency of this character 
; such authority is contained in Act 176, Public Acts of 1905, 



same being Sections 2238 to 2242, inclusive, of the CompUed Laws 
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1897. This is an act, "empowering the governor and board of state 
auditors to authorize the rebuilding or repair of any building owned 
by the State of Michigan which may at any time be destroyed or 
damaged by fire, explosion or other accident, and the purchase of prop- 
erty to take the place of any property of the State lost, damaged or 
destroyed by any such fire or accident, and making a contingent appro- 
priation therefor." 

The act confers upon the Governor and Board of State Auditors the 
power to authorize the immediate repair or rebuilding and the pur- 
chase of any necessary property to replace that lost, damaged or de- 
stroyed. It is understood that the armory in question was constructed 
upon a site donated by the city of Ionia, the title thereto being in the 
State, with moneys appropriated by the State and donated by the city 
of Ionia. The armory belongs to the State and is under the law a State 
building. The statute to which the last reference is made is very broad 
in its scope and it would seem that if in the judgment of the Governor 
and the Board of State Auditors, acting jointly, the expense in ques- 
tion is deemed necessary, that such officials have authority either to 
authorize the purchase of a new boiler or to authorize the necessary 
repairs to the present one. 

Your attention is called to the fact that the heating system in this 
armory was installed under a contract. It is understood that bonds 
were given for the faithful performance of the work. I respectfully 
suggest that before any State money is used for the purpose in question, 
that it be ascertained whether the contractor is liable for the damages 
sustained. 

Very respectfully, 

FRANZ C. KUHN, 

L-k-O. Attorney General. 



TRUST COMPANIES. A trust company may deposit securities with 
the Auditor of the State of Illinois in order to carry out the provisions 
of an act of trust in that state. 

October 28, 19U. 

Hon. Edward H.- T>oyIe, Commissioner of the Banking Department, 
Lansing, Michigan : 

Dear Sir — We have had under consideration your letter of October 
13th, in which you submit the following inquiries: 

"Can a corporation oi^nized under Act No. 108, of the Public Acts of 
1889, as amended, acting as trustee under an issue of bonds covering 
property located in part in Michigan, and in part in one or more other 
states, deposit its bonds or mortgagee with a state departm^it or 
official, in either one or all of the states in which tbe property is located 
in order therein to legally qualify and act as such trustee? 

Would the depositing of such assets be considered as giving preference 
to one creditor over another, as mentioned in Section 34 of said Act?" 

Yon have also submitted a letter of Louis H. Withey embodying his 
views relative to the question involved. Under date of October 17th 
a letter from Messrs. Butterfleld & Keeney, Attonieys-at-Law,~ Grand 
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Rapids, Michigan, containing a discuesion of ttiese questione was received 
by this department. 

The statnte of Illinois regarding this deposit is Sections 129 to 
147 of the Revised Statutes of Illinoia for 19(W. It is clear nnder the 
decision of the United States Snpreme Court in Blake vs. McClung, 172 
U. S. 239, that the deposit of securities made with the State Auditor 
of Illinois could not be used for the purpose of giving preference to 
creditors of a trust company residing in Illinois. On the other hand, 
a Michigan Trust Company could not he admitted to do a trust company 
business in Illinois even to the extent of enforcing an active trust 
partially in Illinois and partially in Michigan without making this de- 
posit. 

Farmers' Loan Company vb. Elevated By. Companv, 173 III. 
439. 

Section 6179 of the Compiled Laws of 1897, provides as follows: 

"All transfers of notes, bonds, bills of exchange, or other evidences 
of debt owing to any such corporation, or of deposit to its credit, all 
assignments of mortgages, or other security on real estate, or judgments, 
or decrees in its favor, or deposits of money, bills or other valnable 
things for its nse, or for the use of its stockholders or ci-editors, all 
payments of money, either after the commission of an act of insolvency, 
or in contemplation thereof, with a view to prevent application of its 
assets in the manner prescribed in this act, or with a view to the prefer- 
ence of one creditor over another, shall be held to be null and void," 

The interests upon deposits of securities made pursuant to the Illinois 
statute is paid to the depositing company as long as it remains solvent, 
We are unable to see how the making of this deposit under the statute 
of Illinois and the decision of the Supreme Court of the United States, 
hereinbefore referred to, constitute any preference to Illinois creditors 
in violation of the provisions of Section 6179 of the Compiled Laws. 

We are of the opinion that it would not be in violation of the pro- 
visions of Act 108 of the Public Acts of 1889 for a Michigan Trust Com- 
pany to make a deposit of securities with the Auditor of the State of 
Illinois, under Ihe provisions of the statutes now in force in that State, 
in order to permit such trust company to carry out the provisions of 
an act of trust in that State. 

Very respectfully, 

PRANZ C. KUHN, 

Hi-m-o. Attorney General. 



TUBERCULOSIS. Art 293 of the P. A. of 1909, prescribes a complete 
method for treatment of cases of tuberculosis end the provisions of 
the contagious disease law relative to the segregation of patients does 
Dot apply to cases of tuberculosis. 

Norember 2, 1911. 
Dr. R. L. Dixon, Secretary, State Board of Health, Lansing, Michigan: 
Dear Sir — In your letter of October 30th you submit the inquiry as 
to whether a local health oflflcer has a right to segr^ate advance4 fm^ 
of Tuberculosis. '■ 
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la reply thei-eto will say tbat Section one of Act 293 of the Public 
Acts of 1909, provides in part as follows: 

"The said State Board of Health is hereby expressly authorized to 
designate what diseases are dangerous communicable diseases and what 
diseases are contagious diseases, and it shall be the duty of every local 
board of healfli and health officer to observe such rules in relation to 
dangerous communicable diseases and contagious diseattcs as may be 
prescribed by the said State Board of Health," 

It is our understanding that pursuant to the provisions above quoted 
the State Hotird of Health has designated Tuberculosis as a dangerous 
communicable disease. 

Sections 442i to 44.'io of the Compiled Laws of 1S97, as amended by Act 
98 of the Public Acts of 1909, authorize the quarantining of persons in- 
fected nith dangerous communicable diseases. Act 37 of the Public Acts 
of 1909, entitled. 

"Au act defining the powers and duties of local health officers and 
boards of health in the matter of the proteition of the people of the 
State of Michigan from the disease known as tuberculosis." 

Prescribes a complete system for the care of cases of tuberculosis. 
Sections one and two relate to reports by physicians; section three, the 
examination of sputum ; section four, the protection of the records ; sec- 
tion Ave, the difinfection of the premises; section six, the duties of the 
health officer in disinfection, cleansing or renovation; section seven, pro- 
hibits occupancy of buildings until disinfected; section eight, prohibits 
carelessness by persons alllicted with tuberculosis, sections nine and ten 
relate to the protection of the patient's family; the remaining sections 
relate to the jienalties imposed. Ad examination of this statute leads 
us to the conclusion that it was intended to prescribe the duties of the 
health officer in relation to cases of tuberculosis and to this extent super- 
sedes the provisions contained in Sections 4424 et seq. Compiled Laws, 
relative to the quarantining of persons afflicted with dangerous com- 
municable diseases insofar as it is in conflict with the provisions of 
those sections. 

We are, therefore, of the opinion that inasmuch as Act 29 of the 
Public, Acts of 1909 do(H not authorize the local board of health to 
segregate cases of advanced tuberculosis they would uot have a right to 
do so. It must not be understood that this holding goes to the extent 
of repealing the provisions of Sections 4424 et seq, relative to the pay- 
ment of the expenses for the care of persOTis afflicted with dangerous 
communicable diseases, or any other matter not in conflict with the pro- 
visions of Act 27 of the Public Acts of 1909. 

Verv respectfully yours, 

FRAXZ C. KUHN, 

Hi-m-o. Attorney General. 



Digitizcc by Google 



ATTORNEY GENERAL. 167 

GAME FISH LAWS. Trnneportation or selling of bear or bear meat. 

November 2, 1911. 

Hon. Wm. R. OateR, State Game, Fish and Forestry Warden, Lansing, 
Michigan: 

Dear Sir— I am in receipt of your letter of tbe 20th. instant, in which 
TOH submit for inv consideration the following: 

"Does Section '2. Act 275 of the Public Aits of 1911, prohibit the 
tranHportation or sale of bear or bear meat in this State?" 

In reply thereto would nay that the open season for killing bear is 
set forth in Section 2 of Act 183 of the Public Acts of 1909, which act 
relates to certain fur bearing animals. Bear is nowhere expressly men- 
tioned in Act 275 of the Public Acts of 1911. Section 2 of 8aid Act 
275 reads as follows : 

'■No person shall at any time of the year or in any manner, take, pur- 
sue, wound or kill any wild animal or wild bird mentioned in this act, 
or any introduced game or birds, or 1ransi)oi-t. sell, offer or expose for 
sale, or have the same in possession, except as expressly permitted by 
this act." 

It will be noted that Section 2 relates to the wild animals or wild 
birds mentioned in said act. Section 13 of said Act 275 designates what 
animals shall be considered game animals but does not mention bear. 
I therefore advise you that in my opinion said Act 275 in no way gov- 
erns the billing, transportation or sale of bear or bear meat in this 
State. 

Yours respectfully, 

FRANZ C. Kl^HN, 

M-k-o. Attorney General. 

(■OtJNTY CLERK. FEES, Under Act 586 of the Local Acts of 1907, 
. the Connty Clerk is required to turn the fee of twenty-five cents re- 
tained by him out of the license fee paid by a deer hunter over to the 
County Treasurer. 

November 2, 1911. 
Mr. Edward F. Curtenius, County Clerk, Kalamazoo, Michigan: 

Dear Sir — In your letter of October 30fh yon inquire whether the 
fee for making affidavits to a deer hunter's license, where county officers 
are under the salary system, should be turned over to the county treas- 
urer. 

In reply thereto will say that the act placing the county officers, in- 
cluding the county clerk, upon a salarj- basis is .\ct 586 of the I^ocal 
Acts of 1907. Section one of this act provides that the salary voted 
by the board of supervisors shall be 

"in lieu of alt fees which are fixed by law." 
Section two requires the county clerk to pay all such fees to the connty 
treasurer the last day of each month accompanying the same by an 
itemized statement thereof, etc. r— \ 
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The fee of twenty-five cents which is retained by the county clerk out 
of the licenBe fee paid by a deer hunter, under the provisioDS of section 
flix of the act, covers the swearing of the applicant to the afSdavit and 
all other services under the act. It is our view that this is such a fee 
as w«uld be covered by the provisions of Act 586 of the Local Acts 
of 1907 and that the county clerk is required to turn this fee over to the 
county treasurer in the same manner as other official fees. 
Your very respectfully, 

FRANZ C. KUHN, 

Hi-m-o- Attorney General. 



BONDING. Under Section 2 of Act 41 of the Public Acts of 1909, a 
proposition to bond a county must be submitted at the first election 
mentioned in the State, which occurs more than twenty days subse- 
quent to the passage of the resolution by the board of supervisors. 
The board of supervisors has no option as to the time when the ques- 
tion shall be submitted. 

November 2, 1911. 

Mr. Marl T. Murray,- Secretary, Board of Corrections and Charities, 
I.juising, Michigan : 

Dear Sir — In your letter of October 31st you refer to Section two 
of Act 41 of the Public Acts of 1909 and inquire whether the Board of 
Supervisors may designate the time for holding an election upon a bond- 
ing proposition, or whether the statute fixes the time at which such 
proposition should be submitted. 

In reply thereto would say Section two of Act 41 of the Public Acts 
of 1909 provides, in part, as follows: 

"Whenever the board of sXipervisors of any county shall by resolution 
vote in favor of levying a tax or borrowing money in excess of the 
amounts prescribed in section one of this act, the question of levying or 
borrowing such sura shall be submitted to the electors of the county at . 
the general November election or the biennial spring election, or at 
nn election to be held on the first Monday in April subsequent to the 
pas.'^age of such resolution by the board of supervisors." 

We are inclined to the view that the language above quoted does not 
give the board of supervisors an option as to the time when the matter 
of borrowing money shall be submitted to the electors. The language 
above quoted seems to contemplate that the date of the election shall be 
the first election mentioned in the above language, which occurs more 
than twenty days subsequent to the passage of the resolution by the 
ttoard of supervisors. We are therefore of the opinion that the fact 
that the board of supervisors provided in the resolution that the ques- 
tion should be submitted at the next general election would be of no 
legal effect and that it would be the duty of the aheriff, under the pro- 
visions of the act, to give notice of the submission of the proposition at 
the April, 1911 election, in the case submitted by you. 

Yours verr respectfuUv, 

FRANZ C. KUHN. 

Hi-m-o. Attoraev General. . 

DigitizccbvLiOO^IC 



ATTORNEY GENERAL. 



MOTOR VEHICLE LAW. USE OF XONSKIDDING DEVICES. The 
use of any nooBkidding contrivance or tire composed in whole or in 
part of metal is prohibited except when the highwaye are wet and 
slippery or covered with ice and snow. 

November 9, 1911. 
Hon. Frederick C. Martindale, Secretary of State, Lansing, Michigan: 

Dear Sir — I am in receipt of your letter of November 8th, enclosing 
letter from R. G. Swigart, Mt. Pleasant, Michigan, relative to the use 
of non-skidding devices upon motor vehicles. 

For reply thereto would say that subdivision two of Section six of 
Act 318 of the Public Acta of 1909, regulating the use of motor ve- 
hicles upon highways, provides as follows: 

"Use of non-skidding devices. — No person shall operate or drive on 
the public highways of this State a motor vehicle on any of whose 
wheels is a tire chain or non-skidding contrivance or tire composed in 
whole or in part of metal, except when such highways are wet and 
slippery or covered with ice or snow." 

This provision of the statute is plain and needs no interpretation. 
Under this provision the use of any non-skidding contrivance or tire 
composed in whole or in part of metal is prohibited except when the 
highways are wet and slippery or covered with ice or snow. 

Yonra ver^" respectfully, 
FBANZ C. KUHN, 

La-m-o. Attorney General. 



CIRCUIT COURT. TEMPORARY ASSISTANT STENOGRAPHER. 
PAYMENT OF COMPENSATION TO. The county is liable tor the 
compensation of a temporary amatant stenographer apjjointed by the 
court to take the place of the oflicial stenognipher who was interested 
in certain litigation pending in the court. 

November 9, 1911. 
Mr, Charles J. Dovel, Prosecuting Attorney, Manistee. Michigan: 

Dear Sir — I am in receipt of your letter of November 1st, with refer- 
ence to the payment by Manistee county of certain fees for stenograjAiic 
wori£ in the circuit court of said county. 

It appears from your statement in the accompanying papers that the 
official stenographer was interested in certain litigation pending in the 
circuit court for the county of Manistee and that the court thereujKjn 
appointed an assistant to perform the duties of the official stenographer 
temporarily. The order of the court recites that the appointment of a 
temporary assistant stenographer is necesary for the "dispatch of busi- 
ness of said conrt," and fixes his compensation at the sum of flO.OO a 
day while engaged in the discharge of his duties. 

It further appears that the boaxd of supervisors believed that the ex- 
pense of a temporary assistant should be paid by the official stenographer 
and not by the county. The fees due the temporary stenographer were. 
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however, paid by the county and the amount thereof, |il90.00, was chained 
to the official stenographer. The board directed the county clerk to give 
the official stenographer credit on his salary account until the amount 
was paid. The salary of the oflScial stenographer being withheld by the 
clerk of the court the official stenographer filed in the circuit court for 
the county of Manistee a petition for a writ of mandamus to compel the 
county clerk to issue an order upon the county treasurer for the pay- 
ment of his official salary an stenograi^er. A hearing was had upon 
said petition and the writ of mnndamtis was issued by the court. You 
desire to know whether or not the fees of the temporary assistant 
stenographer constitute a proper chaise against the county. 

For reply thereto would say the only provisions of the statute bear- 
ing upon the question are Sections 366 and 368 of the Compiled Laws of 
1897, the former of which provides for the appointment of a stenographer 
by the Governor to fill a vacancy in the office of the official stenographer 
and also provides that 

"in case of the temporary absence of the stenographer he, said stenog- 
rapher, shall appoint some competent person, approved by the judge, 
to act as stenographer pro tempore, who shall be paid by the stenog- 
rapher in whose place he acts." 

Section 368 of the Compiled Laws provides: 

"Whenever the judge of any circuit court of this State shall deem it 
necessary for the disiratch of business of said court, he may authorize 
the stenographer thereof to empkiy one or more temporary assistants 
who shall receive compensation to be paid by the county, the judge of 
said court certifying to the reasonableness thereof," 

The order of the circnit judge was made under the provisions of the 
statute last qunte<I nnd recites that the appointment of a temporary 
assistant stenographer is necessary 
"for the dispatch of business of said court," 
and that 

"it is therefore ordered by virtue of Section 368 of the Compiled Laws 
of 18!)7 that the said Calvin A. Palmer be and he is hereby authorized 
to employ Claud L. Austin as said temporary assistant stenographer to 
do the work of the term in regard to which said Palmer is disqualified." 

The order also provides a compensation of |10.00 a day and it is also 
certified by the court that said Austin acted in the official capacity of 
temporary assistant stenographer for nineteen days. 

The order of the circnit judge complies with all the provisions of 
Section 368 of the Compiled Laws, above quoted. The circuit judge cer- 
tified that the appointment of a temporar;i' assistant stenographer was 
necessary for the dispatch of business of his court. The duty to deter- 
mine when the appointment of a temporarv assistant is necessary for 
the dispatch of the business of the court is inij>osed by this provisicm 
upon the circuit judge. The matter is discretionary with him. In the 
exercise of the discretion imposed upon him by statute the circuit judge 
made a determination that the npjwintment of a temporary assistant 
was necessary for the dispatch of the business of his court. 

I am of the opinion that the determination of the circuit judge upon 
this question is final and the order appointing a temporary assistant is 
therefore legal. The statute provides that the compensation of a tem- 
porarv assistant shall be [>aid bv the countv. the judge certifying to the 
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reasoBabtenesR thereof. The order in question certifies that in the 
opinion of tbe court |10.00 is a reasonable conipenBation for the services 
rendered. It appears that all of the Bteiis provided by law for fixing 
the liability of the county have been fully complied with. In my judg- 
ment, the proceedings are final and the county is liable for the payment 
of these fees, 

Very respectfully, 

FRANZ C. KUHN, 
La-m-o. Attorney General. 



PRIMARY ELECTION LAW. ENROU^MENT. CITY CLERK. It is 
mandatory for a city clerk to enroll tlie name of a voter who has com- 
plied with Section i of the primarj- election act. 

November 9, 1911. 
Mr. Charles A. Nichols, City Clerk. Detroit. Michigan: 

Dear Sir — I have your communication of Novemlwr 8th, in which you 
refer to Section 4 of Act 279 of the Public Acts of 1911, the General 
Primary Election Law, and ask whether it is mandatory upon the city 
clerk to enroll the names of voters who have complied with said section. 

In reply thereto would say said section provides in part: 

"That any qualified elector may become enrolled and be eligible to 
vote at any primary election if he shall deliver to the city or township 
clerk or other officer in charge of the enrollment book a written request 
for said enrollment accompanied by an afiidavit setting forth that he 
is a qualified elector of said township, ward or precinct, and that it is 
bona fide his intention to affiliate with the political party in which he 
seeks to enroll." 

In accordance with the above quoted language, I am of opinion that 
when application is made and the necessar>' affidavit is filed that it is 
mandatory upon the city clerk to enroll the name of the voter. 
Yours respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 



POISOX. STOPPERS ON BOTTLES, Requirements of Act 270, Pub- 
lic Acts of 1911, for bottles in which poisons are sold. 

November 9, 1911. 
Mr, J. P. Spencer. Fowlerville, Michigan: 

Dear Sir — I have your communication of recent date, in which you 
ask whether yon are required to use cape upon the stoppers of bottles in 
which poisons are sold. 

In reply thereto would say Act 270 of the Public Acts of 1911 requires: 
"A wood, celluloid, glass or metal disc with serrated edge to be used 
on the stoppers of bottles in which poisons are sold."' 
The act became operative November 1, 1911. 

Yours i"espertfullv. 

FRANZ C. KCHN, 
ZriD-o. Attorney General. 
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PRIMARY ELECTION LAW. AFFIDAVIT FOR ENROLLMENT. 
Voters must make oath to the affidavit for enrollment. 

November 9, 1911. 
Messrs. MoKnight & Cook, Attomeys-at-Law, Grand Rapids, Michigan : 

Gentlemen — I have jour commoDication of November 8th, in which 
you refer to Section 4 of Act 279 of the Public Acts of 1911, the General 
Primary Election Act, and ask whether it is necessarj' for a voter to 
make oath to the affidavit to which reference is therein made. 

In reply thereto would say said Section i provides, in part: 

"That any qualified elector may become enrolled and be eligible to 
vote at any primary election if he shall deliver to the city or township 
clerk or other officer in charge of the enrollment book a written request 
for said enrollment accompanied by an affidavit Retting forth that he 
is a qualified elector of said township, ward or precinct, and that it is 
bona flde his intention to affiliate with the political party in which be 
seeks to enroll." 

It is my opinion that the voter should make oath to the affidavit. 
Yours respectfullv, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 



CONVICTS. Release of, under ruling of Supreme Court. 

November 15, 1911. 
Hon. Otis Puller, Warden, Michigan Reformatory, Ionia, Michigan: 

Dear Sir — I am in receipt of your letter of November 10th contain- 
ing a detailed statement of prisoners confined in the Michigan Reform- 
atory who may be affected by the recent ruling of the Supreme Court in 
the Forscutt case. 

It appears from yoor statement that 

No. 5170, John C. Shriver, was sentenced August 28, 1905, for the 
minimum term of one year and the maximum term of fourteen years 
upon conviction of the crime of forgery, the information charging the 
crime to have been committed on August 2, 1904. The prisoner's mini- 
mum sentence has with deductions for good time earned expired. 

No. 5173, Harry (^^uttle. sentenced September 7, 1905, for the mini- 
mum term of one year and the maximum term of fifteen years upon 
conviction of the crime of burglary, the information charging the crime 
to have been committed on May 28, 1905. The prisoner's minimum sen- 
tence has with allowance for good time earned expired. 

No. 518C, Edward Harris, sentenced September 14, 1905, for the mini- 
mum term of one year and the maximum term of five years upon con- 
viction of the crime of larceny, the information charging the crime to 
have been committed on May 8, 1905. This prisoner was released iipon 
parole, violated his parole and was absent from the reformatory about 
2V^ years after the warrant for his return was issued. His maximum 
term expires October 9, 1912. His minimum term bas expi^j(^liQQo[(; 
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"No. 5265, Albert Dickinson, sentenced December 13. 1905, from Clare 
connty for the minimum term of seven years and the maximum term 
of fourteen years upon conviction of the crime of statutory rape, the in- 
formation charging the crime to have been committed on June IB, 1904. 
The prisoner's minimum sentence has with altowauce for good time 
earned expired. 

No. 5219,- William Viekerraan, sentenced October 24, 1905, for the 
minimum term of five years and the maximum term of ten years upon 
conviction of the crinie of assault with intent to rape, the information 
charging the crime to have been committed on February 16, 1905. The 
prisoner's minimum sentence has with allowance for good time earned 
expired. 

No. 5147, Charles Crummel, sentenced June 24, 1905, for the minimum 
term of one year the maximum term of ten years upon conviction of the 
crime of burning a foam, the information charging the crime to have 
been committed on June 7, 1905. The prisoner's minimum term has ex- 
pired. 

In the Forscutt case the Supreme Court held that where the crime 
was committed after the Indeterminate Sentence Law of 1903 (Act 
136 of 1903) became operative, towit, September 17, 1903, and before 
the Indeterminate Sentence Law of 1905 (Act 184 of 1905) became 
operative, to-wit, June 7, 1905, and sentence was not imposed until after 
the Act of 1905 became operative, an indeterminate sentence was un- 
authorized and if such sentence were imposed, it n'ould not be valid for 
a longer period than the minimum term. It was therefore held that 
where the minimum term less deductions for good time earned had ex- 
pired, the prisoner was entitled to be discharged. 

Under this decision of the Court, No. 5170, John C. Sliriver; No, 
5172, Harry Cuttle ; No. 5186, Edward Harris ; No. 5265, Albert Dickin- 
son and No. 5219, William A'ickerman, are entitled to release from the 
Beformatory under the facts as you have stated them in your communi- 
cation. 

With reference to the case of No. 5147, Charles Crummel, it appears 
from your statement that the information charges the crime to have 
been committed on June 7, 1905, and that sentence was imposed June 
24, 1905. It then appears that tlie crime was chained to have been 
committed on the day the Indeterminate Sentence Law of 1905 became 
operative, as that law was appi-oved June 7, 1905, and given immediate 
'effect. Inasmuch as the law takes no notice of fractions of days, the 
Indeterminate Sentence Law of 1905 must be treated as in effect the 
whole day of June 7, 1905. Tbe crime of which Crummel was convicted 
was therefore committed after the Indeterminate Sentence I^aw of 1905 
became operative. The principle of the Forscutt case does not therefore 
apply and the sentence imposed upon Crummel is a valid indeterminate 
sentence for the minimum term of one year and the maximum term of 
ten years. 

It is, therefore, your duty to release all the prisoners above named, 
with the exception of Charles Crummel. 

When you receive a copy of the information in the case of Nos. 5154 
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and 5159, kindly advise us and we will write ron with reference to the 
disposition to be made of those prisoners. 

Yours verr respectfnlly, 

PBAXZ C. KUHN, 
La-m-o. Attorney General. 



COXVICTS. Release of, under ruling of Supreme Court. 

November 15. 1911, 

y\r. James Russell, Warden, Upiier Peninsula Prison, Marquette. Mich- 
igan : 

Dear Sir — I am in receipt of your letter of November 11th, con- 
taining a detailed statement of prisonern oonfineil in the Marquette 
Prison who may l>e affeofed by the recent ruling of the Supreme Court in 
the Forsciitt case. 

It appears from your statement that 

Xo. IfiilO, John Baptiste Dalhifier. was sentenced June 21. 190.'>. for 
the minimum term of seven yeai-s and the maximum term of fifteen 
years upon ronviction of the crime of manslaughter, the crime having 
hefo ronmiitted I»eceinlier 24, VMIi. The prisoner's minimum sentence 
with deductions for good time earned expired December 28, 1910. 

\o. 1046. Egista Sabbatini, was sentenced November 1, 1905, for the 
minimnm term of ten years and the niaximnm term of twenty years 
uiHin conviction of the crime of murder of the second degree, the infor- 
mation charging the crime to have been committed March 26, 1903. The 
jtrisoner's minimnm term with allowance for good time earned wilt ex- 
pire June 7, IfllH, 

No. l'>49, Clarence Londo, was sentenced No\ember 1. 1905, for the 
minimum term of seven years and the maximum term of fifteen years 
upon conviction of the crime of rape, the information charging the crime 
to have been committed May 28, 19fli). The prisoner's minimum term 
with deductions for good time eanied expired May 10, 1911. 

No. 1852, Charles K. Miller, was sentenced July 21, 1908 for the min- 
imum term of seven years and the maximum term of fourteen years up- 
on conviction of the crime of forgery, the information charging the 
offense to have been committed February 9, 1905. The prisoner's 
minimum term with deductions for good time terned will expire Janu- 
ary 2C, 1914. 

In the Forscutt case the Supreme Court held that where the crime 
was committed after the Indeterminate Sentence Law of 1903 (Act 136 
of 1903) became oi)erative, to-wit, September 17. 19i>3, and before the 
Indeterminate Sentence Law of 1905 (Act 184 of 1903) tiecame opera- 
tive, to-wit, June 7. 1905, and sentence was not imposed until after the 
Act of 1905 be*'ame operative, an indeterminate sentence was unau- 
thorized and if such sentence were imposed, it would not be valid for a 
longer period than the minimum term. It was therefore held that 
where the minimum term less deductions for good time earned had 
expired, the prisoner was entitled to be discharged. 

Under this decision of the Court. No. 1620. John Baptiste, Dallafler, 
and No, 1649, Clai-ence Londo. are now entitled to release f 
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Upper PeninBula Prison under the facts as vou have stated them in 
your communication. In the cases of No. 1646, Elista Babbatini, and 
No. 1852, Charles E. Miller, it appears that the minimum term of these 
prisoners will not expire until June 7, 1913 and January 2C, 1914, re- 
spectivei.v. Under the decision in the Forscutt case these prisoners will 
not be entitled to release until the expiration of their minimum terms. ■ 
Yours ver\' respett fully, 

■ FRANZ C. KUHN, 
La-m-o. Attorney General. 



TAXATION. Certificate under Act 135 may be sufficient to cover , 
several deeds presented for record on same diite. 

November 15, 1911. 
Mr. F. B. Stifkney, Roister of Deeds, Tawas City, Michigan: 

Dear fiir — Your letter of the 1st instant received and contents noted. 
You state that title (o property is in A who for the purpose of securing 
a joint deed to himself and wife, deeds to B and B deeds back to A 
and wife jointly; that the deeds from A to B and fi-om B to A and 
wife were made and executed on the same date and presented for 
recording, and wish to know if a tax certificate under Section 135 of 
the General Tax Law is re^^Hired for each of the deeds. 

In reply thereto would say that Section 135 in part requires that be- 
fore a deed of this character shall be recorded, the person presenting 
the same is required to present to the register of deeds a certificate 
from the Auditor General to the county treasurer showing whether there 
are any tax liens or titles held by the State or by any individual against 
the descriptions of land contained in such deed, and that all taxes due 
thereon have been paid for the five years preceding the date of snch in- 
strument. The register of deeds is required to note the fact upon such 
deed that said certificate has or has not been presented to him. Under 
the language of said Section 135 of the General Tax I^w it is my 
opinion that one certificate will be sufficient under the circumstances 
outlined by you, and that you should note upon each deed the fact that 
finch certificate was presented. The law does not require that the certi- 
ficate should be attached to the deed and be made a part thereof in 
each instance. 

Yours respectfullv, 

FRAXZ C. KUHX, 

M-k. -Attorney General. 
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TAXATION. ■ Tax title purohaaer where title is purchased prior to 
passage of Act 58, P. A., 1907, mast serve noticeB within five years 
after said act takes effect, where any benefit beyond payment of tax 
is claimed. 

November 15, 1911. 
Mr. Merlin Wiley, Attomey-at-Law, Sault Ste. Marie, Michigan : 

Dear Sir — Your letter of the Slst nit. received and coDtents noted. 
In reply thereto would say that this Department has not passed upon 
the question as to whether or not Act No. 58 of the Public Acts of 
1907 would apply to a sale of lands made prior thereto. We have no 
hesitancy, however, in saying that it is the opinion of this Department 
that where tax titles are purchased prior to the passage of said Act 
58 the notice would have to be served within a period of Ave yeirs from 
the taking effect of said Act 58 if the tax title purchaser desired to 
claim any benefit thereby, other than the payment of the tax. 
Respectfully yours, 

PBANZ C. KUHN, 
M-k-o. Attorney General. 



HIGHWAYS. The township board has a right under section two, 
chapter eight, of Act 283, P. A. uf 1909 to make provision for exigen- 
cies to the extent of levying a tax of one mill on the dollar and not 
to exceed one thousand dollars. WTiat constitutes an exigency is a 
question of fact to be determined by the township board. 

November 15, 1911. 
Mr. William E. Robb, Prosecuting Attorney, Howell, Michigan: 

Dear Sir — In your letter of November 9(h, you submit the following 
statement and inquire whether the township board exceeded their 
authority in voting an extra mill on .the dollar for highway improve- 
ments. You state: 

"In one of our townships the people voted at the town meeting last 
spring to build two miles of state road and also voted to raise two mills 
on a dollar for highway improvements. It now appears that there will 
not t>e suflHcient money to build the road but it will require another 
mill on a dollar. The township board have met in conjunction with 
the highway commissioner and they have voted to raise one extra mill 
ou a dollar making it three mills on a dollar for highway improvements. 
The record of the town cleric shows that the town meeting neglected to 
raise the sum sutficieut to build the two miles of road." 

You do not state whether a tax of one mill on the dollar in this town- 
ship would raise more than one thousand dollars. 

Your attention is called to Section 2 of Chapter 8 of Act 283 of the 
Public Acts of 1909, relative to making provision for exigencies in the 
matter of building or repairing roads and bridges. The question of 
whether an exigency exists which would make this section applicable 
involves facts which are not stated in your communication. Generally 
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speaking, it would be our opinion that a determination of the highway 
commiBsioner and the township board that an exigency exists would be 
conclusive. We do not think, however, that this section could be used 
for the purpose of piecing out an appropriation made at the township 
meeting. 

A'erj- respectfully vours. 

PEAKZ C. KUHN, 
Hi-k-O. ^ Attorney General. 



STATE BOARD OP HEALTH. State Board of Health has no author- 
ity to vote a salary of |200 per year out of the Embalmer's Fund to 
be paid a clerk in addition to his regular salary as a board of health 
clerk. The salary of a board of health clerk, even though a part is 
paid out of the Embalmer's Fund, cannot exceed that prescribed by 
the Graded Salary* Law. A clerk in the office of the Btate Board of 
Health cannot receive an additional salary paid out of the Embalmer's 
Fund for over-time work. 

November 15, 1911. 
Dr. B. L. Dixon, Secretary, State Board of Healtb, Lansing, Michigan : 

Dear Sir — In yonr letter of October 24th you state: 

"It has been the policy of the State Board of Health to have the cleri- 
cal work incurred by the provisions of Act 132, P. A. 1903, Am. 1907, 
Act 151, done by a clerk styled the 'fknbalmer's Clerk.' F«r this work, 
the clerk has been paid 1200.00 per year out of the embalmer's fund, in 
addition to his regular cleric's salary as a Board of Healtb cleric." 
aod submit the following inquiries: 

"Will yon kindly instruct me (1) as to the l^ality of this action; (2) 
if allowed this f200 from the embalmers' fund can this clerk draw more 
than f 1,000 from the general Clerks' fund; and (3) could this clerk be 
allowed $1,100 from the general clerks' fund and |200 from the em- 
balmers' fund, if he does the so-called embalmers' work on overtime, i. 
e., evenings and holidays?" 

In reply thereto will say that Section 7 of Act 132 of the Public Acts 
of 1903 provides as follows: 

"The secretary of the Btate Board of Health shall keep a record of 
all fees received and expenses paid under this act and make a report 
thereof annually to the Governor. The fees collected by the State 
Board of Health under this act shall be used to defray the expenses 
incurred by said board in following the provisions of this act and en- 
forcing the same, and for no other purpose. Any surplus on hand at 
the end of each fiscal year shall be covered into the treasury of the 
State for the benefit of the general fund of the State." 

It will be noted from a reading of Act 132 of the Public Acts of 1903 
that a separate board is not created by the statute, the duties imposed 
by the statute are to be performed by the State Board of Health. The 
fees collected are permitted to be used only in defraying the expenses 
incurred by the board in following the provisions of this act and enforc- 
ing the same for no other purpose. 
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Answering yonr inquiries in their order, will say that we are of the 
opinion : 

Ist, That the action of the State Board of Health was unanthorized 
and illegal in voting a salary of ?200 per year out 'of the embalmer's 
fund in addition to the reg:ular salary as a Board of Health Clerk. 

2nd, The salary of a Board of Health Clerk, even though a part is 
paid out of the embalmer's fund, could not exceed that prescribed by 
the graded salary law. 

3rd, A clerk could not be allowed his regular clerk's salary and re- 
ceive any additional salary payable out of the embalmer's fund for over- 
time work. 

Very respectfully yours, 

FRANZ C. KUHN, 

Hi-k-0. ' Attorney Qeneral. 



TUBERCULOSIS. BOARD OF HEALTH. VISITING NURSES. 

Visiting Nurses are not required to report cases of tuberculosis under 

Act 27 of P. A. of 1909. 

November 15, 1911. 
R. li. Dixon, Secretary, State Board of Health, Lansing, Michigan : 

Dear Sir — In your letter of November 7th, you request the opinion of 
this Department as to whether Act 27, Public Acts of 1909, as amended 
by Act 317, Public Acts of 1909, requires visiting nurses to report cases 
of tuberculosis. 

In reply thereto will aay that Section 1 of Act 27, Public Acts of 1909 
provides as follows: 

"Reports by physicians and others. — Tuberculosis is hereby declared 
to be an infectious and communicable disease. It shall be the duty of 
every physician in the State of Michigan to report in writing on a form 
to be furnished as hereinafter provided, the name, nativity, age, sex, 
color, occupation, place where last employed if known, and address, of 
every person known by said physician to have tuberculosis, to the health 
oflBcer of the township, city or village in which said person resides, 
within twenty-four hours after such fact comes to the knowledge of 
said physician. It shall also be the duty of the chief ofB'cer having 
charge for the time being of any hospital, dispensary, asylum or other 
similar private or public institution in said State of Michigan, to report 
in like manner the name, nativity, age, sex, color, occupation, place 
where last employed if known, and previous address of every patient 
having tuberculosis who comes into his care or under his observation, 
within twenty-four hours thereafter." 

Section 11, which is the penalty section for failure to report, provides 
as follows: 

"Penalty for failure of physician to perform duties or for making 
false reports. — Any physician or person practicing as a physician who 
shall fail to report any case of tuberculosis or who shall knowingly re- 
port as affected with tuberculosis any person who is not so affected, or 
who shall wilfully make any false statement concerning the name, na- 
tivity, age, sex, color, occupation, place where last employed if known, 
or address of any person reported as affected with tuberculosis, or whoi 



)gle 



ATTORNET GENERAL. 179 

Bhall certify falsely aa to any of the precautions taken to prevent the 
npread of ' infection, shall be deemed guilty of a misdemeanor and on 
convictioQ thereof shall be subject to a fine of not more than one hun- 
dred dollars." 

It will be noted that the persons who are required to make the report 
under Bection 1 are physicians and "the chief ofBicer having charge 
for the time being of any hospital, dispensary, asylum or other similar 
or private institution in said State of Michigan." The penalty section 
is addressed to "any physician or person practicing as a physician." 

We are of opinion that this statute does not require visiting nurses to 
report cases of tuberculosis. We know of ao other statute which would 
require reports of this character to be made by visiting nurses. 
Very respectfully yours, 

FRANZ O. KUHN, 

Hi-k-0. Attorney General. 



HOSPITALS FOB THE INSANE. Hospitals for the insane have no 
authority to make voluntary indigent patients a charge upon a county. 

November 15, 1911. 
Hon. Oramel B. Fuller, Auditor General, Lansing, Michigan: 

Dear Sir — We are in receipt of yonr letter of November 11th, in 
which the inquiry is submitted as to whether a voluntary indigent patient 
Ehodld be received and maintained in the hospitals for the insane of this 
State and the expense of the maintenance charged to the county from 
which they were received. 

Section 29 of Act 217 of the Public Acts of 1903 makes provision for 
the care of voluntary patients and provides, in part : 

"The rate of chai^ for private patients, and the rules for the ad- 
mission of private patiaits, so far as not inconsistent, shall apply to 
voluntary patients. • • " • The amount agreed upon for the main- 
tenance of such voluntary patients in the asylum shall be secured by 
a properly executed bond to be approved by the medical superintendent, 
and bills therefor shall be collected monthly. Voluntary patients, so 
received, may be discharged at any time by the medical superintendrait. 
Indigent patients may, by action of the board of trustees, be admitted 
as voluntary patients under such rules and regulations as they may 
prescribe therefor." 

The Board of Trustees of the Kalamazoo State Hospital has adopted 
the following rule: 

"Any person who would be entitled by law, to admission to the Mich- 
igan Asylum for the Insane as a patient under the provisions of the 
Btatnte authorizing the admission thereto of voluntary patients but 
who are in indigent circumstances, may, upon, complying with the re- 
quirements of the law governing the admission of voluntary patients in 
other respects and filing with the Medical Superintendent a certificate of 
the Probate Court of his residence that, if insane, he would be entitled 
to be admitted to the Asylum as an indigent person, and he chargeable 
to such county, be admitted by and with the consent of the Medical Su- 
perintendent as a voluntary indigent patient and be chargeable to such 
county. 
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SubdivisioQ three of Section twelve of Act 217 of 1903 provides as 
follows: 

"Voluntary- patients who are not insane and are kept and maintained 
withont expense to the State; but do patient of this class shall be kept 
or received in any pnblic asylum so long as there may be application 
for admission of patients of any other class from the district to which 
the asylum belong:s. which cannot be ffrauted because of a lack of ac- 
commodations to receive such patients." 

Section sixteen provides, in part: 

"In case the admission of such insane person is ordered as a public 
patient, then the county of which such person is a resident shall be 
liable to the State for the support of snch patient for one year." 

It is manifest from the provisions of the statute which we have quoted 
that a voluntary patient cannot be made a chai^ against the State 
under any circumstances. The only provision of the statute authorizing 
the pati^it to be made a chaise against the connty is the one last above 
quoted and refers to pnblic patients only. We do not think the pro- 
visions of Section 29, relative to the admieeiOD of voluntary indigent 
patients nnder 

"Snch rules and regulations as" 
the board of trustees may prescribe authorizes the board of trustees 
to make the patient a chai^ upon the county. It is our view that 
all this provision authori7>es is that the board of trustees may author- 
ize the admission of voluntary patients without a bond as required 
for private voluntary patients, in case the superintendents of poor 
or other local authorities upon whom the duty of furnishing support 
of indigent persons is imposed, make proper provision for payment of 
the ezp^ise of the maintenance of sndi rolnntaiy indigent patients. 

We are of the opinion that the Boards of Trustees of the State Hos- 
pitals have no authority to make voluntary indigent patients a charge 
upon any county. 

Very respectfully yours, 

FRANZ C. KUHN, 

Hi-m-o. Attorn^ General. 



MORTGAGE TAX LAW. Statute does not provide for paying taxes on 
undivided interest. Affidavit under Section 6 may be made by any 
person having knowledge of the facts. 

November 23, 1911. 
Mr. Warren Carroll, Benton Harbor, Michigan: 

Dear Sir — I am in receipt of your communication of the 20tli instant, 
enclosing a copy of your letter dated November 16th, to the treasurer of 
Van Bnren county, and his reply thereto under date of November 18th. 
You state that Mr. W, M. Staughton, County Treasurer of Van Buren 
county, has refused to allow you to pay specific tax on the undivided one- 
half of two certain mortgages aggregating $11,900, that the owner of 
one-half resides in Benton Harbor and that the owner of the other half 
resides in the State of Florida; that your client wishes to pay half 
the tax on the mortgages under the new mortgage tax law but that the 
county treasurer refuses to receive it. C'ooolp 
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It is evident from the correspondence in question that the mortgages 
in DO way specif; the several interests which the resident of Michigan 
and the resident of Florida may have in these mortgages. Under the cir- 
cumstances outlined, I am forced to hold that the position taken hy the 
oonnty treasurer of Van Buren connty should be adhered to and that 
he should not accept the tax and give a receipt therefor under Act 
dl of the Public Acts of 1911, unless the tax is paid upon the full amount 
of principal unpaid. 

I wish to say further in this connection that I have held that the 
statute does not require that the aflQdavit should be made by the mort- 
gagee. I may be made by any person having knowledge of the facta. 
The affidavit, however, should show that the person making the same 
has knowledge of the facts required to be incorporated in the affidavit. 
I note from your letter to the county treasurer that one of these mort- 
gages has not been recorded. I will say in this connection that I have 
rules that where a part of the principal has been paid upon a mort- 
gage that has not been recorded, the tax may be paid prior to January 
1st, 1912, upon filing the affidavit and recording the mortgage based 
upon the amount of unpaid principal. If this is not done prior to Janu- 
ary Ist, 1912, the mortgage could not be recorded and the tax paid ex- 
cept upon payment of the tax based upon its face value. 
BespectfuJly yours, 

FBANZ O. KUHN, 

M-k-o. Attorney General. 



eOHOOL LAW. Act 117, Public Acts of 1909, does not repeal Act 176 

of the Public Acts of 1891. 
OFFICES. INCOMPATIBILITY. A township offtcer cannot hold 

office as a member of school board in town^ip unit district 

November 23, 1911. 
Mr. Joseph J. O'Connor, Prosecuting Attorney, L'Anse, Michigan: 

Dear Sir — We are in receipt of your communication of November 
IRth. in which you ask for our construction of Section 21 of Act 117 
of ihe Public Acts of 1909, in connection with the following facts: 

"The Covingtffli Township School District, in this county, was or- 
ganized in the year 1898, under Act 176, Public Acts of 1891, which 
act is entitled 'An act for the organization of township shool districts 
in the Upper Peninsula.' 

A member of the present Board of Education of that township is 
also a member of the Township Board; and Section 21 of Act 117, of 
the P. A, of 1909, provides that township ofBcers shall be ineligible 
to election as members of the Board of Education, Now, I wish you 
vould inform me whether Act 117 is in force in Covington school mat- 
ters, and whether a member of the Township Board may legally be a 
member of the Board of Education. 

I find no proviso in Act 117 repealing Act 176, Public Acts of 1891." 

In reply thereto will say Act 176 of the Public Acts of 1891 was 
amended by Act 154 of the Public Acts of 1903 and Act 7 of the Public 
Acts of 1909. SectiMi one of Act 154 of 1903, after providing (t(\e)inpJhod 
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by whicli a township in the Upper PeniDBnla may become organized into 
a single school district provides in part: 

"And when the district officere shall have been duly elected and shall 
have filed their acceptance with the township clerk, sach township shall 
become a single school district which shall be subject to all the general 
laws of the State, so far as the same may be applicable, and said dis- 
trict shall have all ttie powers and privileges conferred apon graded 
school districts by the laws of this State, all the general provisioDS of 
which relating to common or primary schools shall apply and be en- 
forced in said district, except sncb as shall be inconsistent with the 
provisions of this act." 

Section 21 of Act 117 of the Public Acts of 1909, provides, in part, 
that 

"The several township officers shall be ineligible to election as mem- 
bers of the board of education during the term for which they were 
elected and any votes cast for such township ofiScers for members of the 
board of education shall be void." 

It will be noted that Section one of Act 154 of the Public Acts of 
1903 expressly provides that townships which may organize into single 
school districts under that act are subject to the general school laws 
of the State insofar as the same are not inconsistent with the provi- 
sions of the act under which they have organized. The only provision 
of Act 1S4 of 1903, governing the eligibility of persons holding school 
board offices is that part of Section two which provides: 

"The qualifications of voters and the conditions of eligibility for 
o£Sce holding shall be the same as provided in the general school laws." 

We are of the opinion that Section 21, above quoted, is not incon- 
sistent with the provisions of Section two of Act 154 of 1903, and that 
therefore it wonld not come within the provisions of Section one of 
Act 154 of 1903, to the extent of being inapplicable upon the ground of 
inconsistency. 'Hiis department has ruled that Act 117 of 1909, does 
not repeal Act 17fi of 1891, as amended, bat that both acts are in effect. 
It is our view that the provisions of Act 117 of the Public Acts of 1909 
are applicable to townships organised under Act 176 of 1891, as amend- 
ed, insofar as its provisions do not conflict with the provisions of this 
latter act and since Section 21 of Act 117 of 1909, expressly provides 
that a township oSScer cannot hold an office upon the school board, 
we are of the opinion that these two offices can not be held at the same 
time by one and the same person. 

Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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NOTARY PUHUC. APPOINTMENT OF ALIEN. An alien is ineligi- 
ble to the oflSce of notary public. 

November 23, 1911. 
Hon. Chase 8. Osboro, Governor, Lansing, Michigan: 

Dear Sir — I am in receipt of your communication of November 17th, 
enclosing a letter from Thomas F. Farreli, County Clerk of Wayne 
County, stating thai he has received a commission as Notary Public 
from one Douglas Franklin Gow and that Gow is not a citizen of the 
United States. He inquires concerning his duty in the matter, stating 
that he vill hold the commission awaiting further advices from you. 

In reply thereto would say that the statute authorizing the appoint- 
ment of Notaries Public contains this provision : 

"No person shall be eligible to receive such an appointment unleBS 
he or she shall be at the time of making application for appointment, 
of the age of twenty-one years, a resident of the county of Which he or 
she desires to be appointed Notary Public and a citizen of this State." 
(Sec. 2629, C. L.)- 

Section one of Article XIV of the amendments to the Constitution 
of the United States provides, in part, as follows: 

"All persons bom or naturalized in the United States and subject to 
the jurisdiction thereof,' are citizens of the United States and of the 
State wherein they reside." 

Under this provision of the Constitution a person is not a citizen of 
the State unless he is a citizen of the United States. 

It appears from the county clerk's communication that Douglas 
Franklin Qow is not a citizen of the United States and therefore not a 
citizen of this State, and is ineligible to the office of Notary Public. 

Under the circumstances the Governor should recall the commission 
and direct the county clerk to return the same to the Secretary of State. 
• Yours verv respectfully, 
FRANZ O. KUHN, 

La-m-o. Attorney General. 



CONVICTS. RELEASE OF LIFE PRISONERS. A convict serving 
a life sentence and whose sentence has been commuted to a term of 
years by the Governor may be released upon parole after the expira- 
tion of the minimum term provided by law. 

November 23, 1911. 

Hon. Nathan F. Simpson, Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — I am in receipt of your letter of November 7th, in which 
you ask whether or not a life prisoner whose sentence has been com- 
muted to a term of years by the Governor may be released upon parole 
and if he may, at what time he would be eligible to parole and by what 
authority the parole should be granted. 

For reply thereto would say that the provisions of Act 184 of the 
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Public Acts of 1905, relative to indeterminate sentences, do not apply 
to prisoners convicted of offenses the only punishment for which is im- 
prisonment for life and the parole features of that act would not there- 
fore apply to one who is sentenced to imprisonment for life and whose 
sentence had been commuted by the Governor to a term of years. 

However, the old statute relating to the parole of convicts, the same 
being Act 218 of the Public Acts of 1895, as amended by Act 237 of the 
Public Acts of 1911, contains this provision : 

"The Governor shall have authority, under such rules and regulations 
as he may prescribe, to issue a parole, or permit to go at large, to any 
convict who now is, or hereafter may be, imprisoned in any of the pris- 
ons of this State, who, other than those under a sentence for life, may 
have served the minimum term provided by law for the crime for which 
he was convicted, and who has not previously served t*'o terms of im- 
prisonment in any penal institution for felony." 

After the term of one serving a life sentence has been commuted to 
a term of years by the Governor, the convict is no longer under a sen- 
tence for life and would come within the provisions of this statute and 
the Governor would in my opinion have authority to issue a parole to 
such convict after the expiration of the minimum term provided by law 
for the crime of which the convict was convicted. If the law prescrib- 
ing the punishment for the crime for which he was convicted fixes a 
minimum the prisoner would not be eligible to release upon parole until 
the expiration of that term. If the statute fixes no minimum term then 
I am of opinion the prisoner could be released upon parole at any time 
after his commitment to prison. 

Yours respectful I v, 

FRANZ C. KUHN, 

La-m-o. Attorney General. 



CONVICTS. Release of certain prisoners nnder ruling of supreme 
• court. 

November 23, 1911. 

Hon. Nathan F. Simpson, Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — I am in receipt of your letter of November 17th, enclosing 
a statement relating to certain convicts in the Michigan State Prison 
who may be affected by the recent decision of the Supreme Court in the 
case of William Forscutt. It appears therefrom that 

No. 8259, Francis Boshaw, was sentenced September 21, 1905, for an 
offense committed December 23, 1903, and that the minimum term of 
his sentence will expire April 15, 1913. 

No. 8291, James M. Shaffer, was sentenced November 6, 1905, for an 
offense committed September 17, 1904, and that the minimum term of 
his sentence will expire May 30, 1913, 

No, 8310, Henry Bohnsen, was sentenced December 18, 1905, for an 
offense committed' November 22, 1904, and that the minimum term of 
his sentence expired October 6, 1910. 

No. 8339, Ernie Fowler, was sentenced February 10, 1906, for an i 
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offense committed July 6, 1904, and that the minimum term of liis 
sentence expired February 22, 1910. 

No. 8360, Isaac Eagle, was sentenced March 9, 1906, for an offense 
committed June 30, 1904, and that the minimum term of his sentence 
will expire December 3, 1919. 

No. 8367, William Saner, was sentenced March 14, 1906, for an offense 
committed Jannarj' 18, 1905, and that the minimum term of his sen- 
tence will expire January 20, 1912. 

Ko, 8551, William Pellett, was sentenced March 12, 1907, for an 
offense committed November 24, 1904, and that the minimum term of 
his sentence will expire March 12, 1912. 

No. 8860, Thomas J. Banks, was sentenced November 4, 1908, for 
an offense committed December 25, 1903, and that the minimum term 
of his sentence will expire September 4, 1919. 

Under the decision in the Forscutt case. No. 8310, Henry Bohnsen, 
whose minimum term expired October 6, 1910, and No. 8339, Ernie 
Fowler, whose minimum term expired February 22, 1910, are entitled 
to be released and it is your duty to release them forthwith. In all of 
the other cases named, the prisoners are entitled to release at the 
expiration of the minimnm term of their sentences less any good time 
that may he earned. 

Yours very respectfully, 

FRANZ O. KUHN, 
La-m-o, Attorney General. 



OLEOMARGARINE. ADVERTISING SALE OF. Under the statute 
prohibiting the use of the word "butter" in connection or association 
with the advertising of oleomargarine, a sign wherein is printed 
"reduce your butter bill 35% and boycott the butter trust l^ using 
double C oleomargarine," is unlawful. 

November 23, 1911. 

Hon. Oilman M. Dame, State Dairy and Food Commissioner, Lansing, 
Michigan : 

Dear Sir — I am in receipt of your letter of November 17th, in which 
yon ask whether or not the use of a sign whereon is printed: 

"Reduce your butter hill 35% and boycott the butter trust by using 
Double C Oleomargarine." 
is prohibited by law. 

For reply thereto would say that Section four of Act 147 of the Pub- 
lic Acts of 1899, relative to the manufacture and sale of Oleomargarine, 
provides as follows: 

"No person shall use in any way, in connection or association with 
the sale or exposure for sale or advertisement of any substance designed 
to be used as a substitute fop butter, the word 'butter,' 'creamery,' or 
'dairy,' or the name or representation of any breed of dairy cattle, or 
any combination of snch word or words and representation, or any 
other words or symbols or combinations thereof commonly used in the 
sale of butter." 

The statute is very broad in its terms and expressly prohibits the use 
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of the word "bntter" in connection or association with the advertise- 
ment of Oleomargarine. I am of opinion that the advertisement to 
which reference has been made comes within the prohibition of the 
statute. 

Yours respectfully, 

FRANZ O. KUHN, 
La-m-o. Attorney General. 

GAME FISH LAWS. DEER. Non-reeident hunters not authorized to 
ship deer out of the State. 

November 29, 1911. 
Mr. Harrison S. Green, Attomey-at-Law, Wells Bldg., Milwaukee, Wis.: 

Dear Sir — Yoiir letter of the 25th' Inetant received and contents noted. 
In replv thereto would say that at the time of the passage and taking 
effect of Act 268 of the Public Acts of 1897, entitled "An act to regulate 
and license the use of fire-arms in hunting for and killing deer protected 
by the laws of this State and providing for a penalty for its violation," 
the laws of this State did not permit the shipmoit of deer lawfully 
killed outside of the State of Michigan. This is the act under which 
non-residents are required to pay a fee of $25 for hunting deer under 
Section 3 of said act. This license law and the Game Law, so-called, 
have been construed together as acts in pari materia. Becognizing the 
possible injustice in requiring a non-resident to pay a licaise fee of 
t25 to hunt deer in this State, the Iiegislature in 1905, by Section 
21 of Act 257 of the Public Acts of 1905 made provision for the State 
Game and Fish Warden to issue a permit to such licensed non-resi- 
dent hunters to ship one deer out of the State when fully satisfied such 
deer was lawfully killed by such non-resident and was for his perswial 
use. You must understand that this authority to permit the ^ipment 
of a deer out of the State was never incorporated in the license law, 
so-called. 

In the passage of Act 275 of the Public Acts of 1911, it was clearly the 
intent of the Legislature to pass an act to stand fully in lieu of tbe 
former general game law, or Act 257 of the Public Acts of 1905. In 
this later act we find no authority for permitting the shipmeDt of a 
deer out of the State. This later act, however, clearly recognizes the 
fact that the general license law for the hunting of deer was to be con- 
tinued in force, which placed non-resident hunters of deer in the same 
position they were in prior to the passage of the Act of 1905. This De- 
partment has nothing to do with the justice or injustice occasioned by 
the passage of Act 275 of 1911. That is a matter which might be proper- 
ly addressed to the L^slatnre. Nonresident hunters came into the 
State of Michigan and paid the fee prescribed by law for the purpose of 
bunting deer prior to 1905 inhen they were not permitted to ship a deer 
out of the State. The change in the law in this particular by the 
passage of said Act 275 of the Public Acts of 1911, was not called to 
my attrition until shortly before the season opened in this State for 
the killing of deer. 

I am unable to see wherein a person voluntarily applying for a,^yni[(> 
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resident license to hunt deer and paying the fee prescribed by law can 
legally complain, as he is presumed to know the law at the time of 
application. 

I also call jonr attention to the fact that these, permits to ship deer 
out of the State under the law of 1905, were not issued by the county 
clerk bnt by the State Game and Pish Warden. It may be unfortunate 
that non-resident hunters were not fully advised as to their rights 
before applying for a license to hunt deer in this State under the law 
of 1911 but I am unable to see wherein any relief from the requirements 
of the law can be granted them at this time. 

Respectfully yours, 

FRANZ O. KUHN, 
"M-k-o. Attorney Qeneral. 



MORTGAGE TAX LAW. AFFIDAVITS AND CERTIPIOATES. 
FEE FOR BECOBDING. 

November 29, Idll. 
Mr. Laird J. Troyer, Register of Deeds, Mio, Michigan : 

Dear Sir — ^Youp letter of the 2l8t instant received, calling atteation 
to the provisions of Act 91 of the Public Acts of 1911, and asking 
what comiieDsatioD the register of deeds receives for recording the affl- 
davits and certificates. 

In reply thereto would say that it is the view of this Department 
that the same fees per folio as designated by Sectifm 11227 of the 
Compiled Laws for the recording of the mortgage, would govern for 
the recording of the affidavit and certificate. 

Yours respectfully, 

FRANZ C. KUHl*, 
M-k-o. Attorney General. 



DEEDS. REOOEDING OF WITH BLANKET PROVISION AS TO 
PROPERTY CONVEYED. Not entitled to recording except where 
affidavit is presented therewith showing what descriptions of realty 
are claimed to have been conveyed thereby, and also certificate of the 
county treasurer nnder Section 135 of the general tax law. 

Novwnber 29, 1911. 
Mr. Charles B. Guile, Register of Deeds, Bellaire, Michigan: 

Dear Sir — Your letter of the 20th instant received, and contents noted. 
You state that there has been presented to you for recording a warranty 
deed containing a large number of pieces or parcels of land which are 
specifically described ; that following the deecriptione as above indicated, 
the deed in question contains the following: 

"Also all the rights, title and interest of said Cameron Lumber Com- 
pany in and to all property, both real and personal owned by them in 
any way in the said township of Torch Lake or in the said village of 
Torch Lake, including all tugs, scows, boats, docks and other prop- 
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erty in, upon or under the water of Torch Jjake owned by said Com- 
pany iotending herehy to convey to said party of the second part all 
property of every name and nature owned by the said eorporation in the 
said Township of Torch lake. Also any and al) real estate owned 
by any of the above named first parties in said Township or Village 
of Torch Lake, whetlier herein described or not." 

That following above is the usual warranty clause. You ask if a 
certiflcate from the county treasurer certifying that all taxes have been 
paid on the specific descriptions entitle the deed to record, or does the 
last part of above quoted paragraph preclude recording under a certi- 
ficate covering parcels of land definitely described. 

In answer thereto woold say that this nepartment has ruled that 
where a deed contains a blanket provision of the character described in 
your communication, the same would not be entitled to recording unless 
there was presented with said deed an affidavit showing jnst what de- 
scriptions of realty it was claimed were conveyed thereby, and the certi- 
ficate of the county treasurer produced covering all of said descriptions 
in conformity with the requirements of Section 135 of the General Tax 
I^w. 

Respectfully yours, 

PRANZ C. KUHN, 

H-k-o. Attorney General. 



FRUIT TREES. SPRAYING OR FUMIGATING. Granting certifi- 
cate of permission to sell substance therefor. 

November 29, 1911. 

Prof. L, R. Taft, State Inspector, Nursery and Orchard Inspectitm, East 
Lansing, Michigan : 

Dear Sir — We have your communication of November 24th, in which 
you request our opinion regarding the scope of Act 163 of the Public 
Acts of 1909. You state in connection therewith that 

"My reason for asking this opinion is because a firm at Grand Rapids, 
W, C. Thompson & Company, is manufacturing and selling to farmers 
a powder which is inserted in a hole bored into the fruit trees. The 
manufacturer and agents claim that it will prfevent all insects and dis- 
eases from attacking trees," etc. 

Act 163 of the Public Acts of 1909 is entitled 

"An Act concerning the sale within this State of certain substances 
used in spraying or fumigating fruit trees, as insecticides or fungicides 
or for other purposes." 

It is clearly evident from the title of this Act that it was the intent 
of the Legislature to pass an act governing exclusively the sale within 
this State of certain substances used in 

"Spraying or fumigating fruit trees." 

In the case which you cite, it is a question of fact whether or not the 
act of boring a hole into the fruit trees and inserting therein the powder 
manufacture by W. C. Thompson & Company constitutes the spraying 
or fumigating of fruit trees. This is a matter for your department 
to determine. We are inclined to the view that said Act 163 cqvot^(> 
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only such substances as may be sold for the purpose of spraying or fumi- 
gating fruit trees and that substances sold for other purposes do not 
come within the terms of this act- If it is your opinion that the sub- 
stance sold by this company is to be used expressly for the purpose of 
spraying or fumigating fruit trees, we are then of the opinion that they 
would come within the provisions of Act 163 of 1909; otherwise said 
act would have no application. The provisions of this act expressly 
provide certain requirements that must be complied with before any 
company can receive permission to engage in the business of selling sub- 
stances to be used for spraying or fumigating purposes and it is our 
view that it lies within the discretion of the Director of the Michigan 
Agricultural Station to determine from the filing of the company's 
statement, required by section two of said act, if such company is en- 
titled to a certificate granting it permission to do business within this 
State. If such company comes within the terms of this act and attempts 
to do business in this State without such a certificate, they are liable 
to prosecution under section six of the act. 

We think the foregoing sufficiently answers the first two questions 
submitted in your letter. In reference to yoor third inquiry will say 
that if Messrs. Thompson & Company do not come within the provisions 
of Act 163 of 1909, it is largely a question of fact whether or not they 
misrepresented their goods to the purchaser. If so the individual pur- 
chaser would probably have an action for damages sustained by reason 
of the fraaduloit representations, but this would be entirely a question 
of fact. 

Very respectfully yours, 

FRANZ C. KUHN, 

m-0. Attorney Gaieral. 



JUVENILE DELINQUENT. COMMITMENT TO INDUSTRIAL 
SCHOOL FOR BOYS. A boy 16 years of age adjudged to be a 
juvenile delinquent upon the ground that be was wayward and un- 
manageable and had committed the crime of larceny cannot be law- 
fully committed to the industrial school for boys but should be prose- 
cuted for the offense of larceny as in other criminal cases. 

November 29, 1911. 
Hon. Albert D. Wood, Judge of Probate, Munising, Michigan : 

Dear Sir — I am in receipt of your letter of November 27th, in which 
you state that one Ellas Fulcher, who was sixteen years of age on the 
7th of September, 1911, was adjudged by you to be a juvenile delinquent 
upon the ground that be was wayward and unmanageable and had com- 
mitted the crime of larceny. That he was committed to the Industrial 
School for Boys but was denied admission there upon the ground that he 
was too old to be admitted to that institution. You ask whether or 
not the Superintendent of the Industrial School was right in denying 
the boy admission to the school and if the position of the superintend- 
ent is correct what disposition should be made of the case. 

For reply thereto would say that the Superintendent of the Industrial 
School was correct in his position that the bov was too € 
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mitted to that iDstitution. If the hoy has committed the crime of 
larceny, com{>laiDt conld be made against him before a Justice of the 
Peace and a prosecutioa maintained as in other criminal cases. 
Tours respectfully, 

FRANZ C. KUHN, 
La-m-o. Attorney General. 



INBUBASCE LAW. AGREEMENT PREVENTING FREE COMPE- 
TITION. A re-insurance agreement which provides that one of the 
flre insurance companies party thereto shall cease doing fire business 
under an agency system except in a certain state and in the territory 
controlled by an agency in New York City for a period of three years 
is in direct violation of Act 285, Public Acts of 1887. 

November 29, 1911. 
Hon. C. A. Palmer, Commissioner of Insurance, Lansing, Michigan : 

Dear Sir — I am in receipt of your communication of November 23rd, 
enclosing copy of reinsurance agreement between the Capital Fire In- 
snrance Company of Concord, N. H., and the Milwaukee Mechanics In- 
surance Company, of Milwaukee, Wisconsin, and calling attention to 
the eighth paragraph of the agreement and requesting an opinion upon 
the question of whether or not that provision is in violation of Act 
285 of the Public Acts of 1887. 

The provision in question is as follows: 

"Eighth : — It is mutually agreed that the Capital is to cease doing 
fire business under an agency system, except in. the State of New Hamp- 
shire and in the territory now controlled by the Withers & Mills Agency 
of New York City, for the period of three years, meaning thereby an 
agency system in the generally accepted usage of the term similar to 
the one heretofore conducted by the Capital and the Capital further 
agrees not to accept renewals of any of the business hereby reinsured, 
except in the State of New Hampshire and in the territory now con- 
trolled by the Withers & Mills Agency of New York City, it being the 
intent of this agreement that the Capital shall transfer to the Mil- 
waukee Mechanics' all of its present flre branch business and flre branch 
agency plant, together with the good will pertaining thereto, and is to 
render the Milwaukee Mechanics' all necessary assistance to retain so 
much of the business and so many of the agents, except in the State 
of New Hampshire and in the territory now controlled by the Withers 
& Mills Agency of New York City, of the Capital as they may wish for 
the proper conduct of said business." 

Act 285 of the Public Acts of 1887 is entitled: 

"An Act to regulate the manner in which insurance companies not 
organized under the laws of this State, but doing business within it, 
shall transact their business," 

And provides in Sections one and two as follows: 

"That no flre, fire and marine, or marine and inland insurance com- 
pany or association not organized under the laws of this state shall 
be permitted to do business therein under the provisions of an act en- 
titled 'An act relative to the organization and powers of fire and. marine 
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ioBDraoce companieB transacting business in this State,' approred April 
three, eighteen hundred sixty-nine, until, in addition to complying with 
the provisions of said act, it has filed with the commiBsioner of insur- 
ance, and undertaking duly executed and authenticated by the company, 
in Boch form as the comjni^ioner of insurance shall from time to 
time prescribe, that it will not directly or indirectly enter into any con- 
tract, agreement, arrangement or undertaking of any nature or kind 
whatever with any other company, companies, association or associa- 
tions, the object or effect of which is to prevent open and free compe- 
tition between it and said company, companies, association or associa- 
tions, or the agents of their respective companies or associations in the 
business transacted in this state, or in any part thereof." (Section 1.) 

"No fire, fire and marine, or marine and inland insurance company or 
association not organized under the laws of this state, but doing busi- 
ness therein, atiall either directly or indirectly enter into any contract, 
agreement, arrangement, or undertaking of any nature or kind what- 
ever with any otiier company, companies, association or asHOciations, 
the object or effect of which is to prevent open and free competition 
ttetween it and said company, companies, association or associations, 
or between the agents of their respective companies or associations in 
the business transacted in this state, or in any part thereof." (Sec- 
tion 2.) 

I am of opinion that the eighth clause of the reinsurance agreement, 
above quoted, is in violation of the provisions of Section two of the Act 
of 1887. It provides that the Capital Fire Insurance company is to 
cease doing fire business under an agency system except in the State of 
New Hampshire and the territory now controlled by the Withers & 
Mills Agency of New York City for a period of three years. The direct 
and necessary effect of this agreement is to prevent open and free 
competition between these companies in the business transacted in this 
state and in my judgment the agreement is in direct violation of the 
terms of the statute. 

Yours very respectfully, 

FRANZ C. KUHN, 

La-m-o. Attorney General, 



DRAINS. COUNTY DRAIN COMMISSIONER. TERM OP OFFICE. 
SALARY, ETC. 

December T, Idll. 
Mr. Earl C. Michener, Prosecuting Attorney, Adrian, Michigan : 

Dear Sir — I am in receipt of your communication of the 5tb instant 
calling my attention to certain provisions of the drain law and re- 
questing my opinion thereon. 

In reply thereto would say that under Section 1 of Chapter 2 of the 
drain law, as amended by Act 185 of the Public Acts of 1911, county 
drain commissioners are elected on the Tuesday succeeding the first 
Monday in November, 1912, and every second year thereafter, their 
term of office commencing from the first day of January nest thereafter 
and the term of office is two vears and until their successors-are elected 
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and qualified. Section 1 of chapter 2 of the drain law, as amended by 
Act 270 of the Public Acta of 1909, was substantially to the same effect 
except the year 1910 was designated instead of 1912. Section 5 of 
chapter 9 of the drain law, as amended by Act 273 of the Public Acts 
of 1909, reads in part, as follows: 

"Each county drain commissioner shall receive an annual salary to 
be paid as other county officers are paid, the amount thereof to be fixed 
by tbe board of supervisors at its regular October session for the year 
1909 and every two years thereafter in the same manner as the salary of 
other county officers are fixed." 

As to the time for fixing tbe salary of the county drain commissioner, 
this provision in the drain law would seem to be controlling rather than 
Section 2649 of tbe Compiled Laws which section provides for the fix- 
ing of salaries of county officers by the board of supervisors on or 
before tbe 31st day of October prior io the commenc^nent of the term 
of such officers. 

Section 3 of article XVI of tbe revised constitution, in part, provides: 

"Salaries of public officers, except circuit judges, shall not be in- 
creased, nor shall the salary of any public officer be decreased after 
election or appointment." 

This provision of the constitution was under consideration in tbe case 
of Chase v. Hart, 162 Mich. 74, but the particular question you ask is 
not passed upon. 

Tou state that the board of supervisors of Lenawee county fixed the 
salary of the drain commissioner at the October session 1909. It again 
fixed the salary according to the statute above referred to in October, 
1911. The county drain commissioner was elected in Ifovember, 1910, 
and assumed the duties of his office on January 1, 1911. You also state 
that the amount of the salary as fixed in October, 1909, is different than 
the amount of the salary fixed at the October session of the board in 
1911. The question you submit is as follows: 

"Should the drain commissioner draw pay from January 1, 1912, ac- 
cording to the amount fixed by the board of supervisors in October, 1911, 
or shotild he continue to draw the salary fixed by the board in 1909?" 

In view of the constitutional provision referred to, it is my c^inion 
that the county drain commissioner would not be authorized to draw 
the salary fixed by the board of supervisors at its October session In 
1911, but that the salary fixed by the board of supervisors in October, 
1909, will be controlling during his present term of office. 
Respectfully yours, 

FBANZ C. KUHN, 

M-k-0. Attorney General. 
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GAME FISH LAW. POSSKSfilON AND SELLING OF EUROPEAN 
PAKTKIDGE KILLED OUTSIDE OF THE STATE. 

December 7, 1911. 

Clark, Lockwood. Bri'ant & Klein, AttornevB-nt-Law. 1301-8 Ford Bldg., 
Detroit, Michigan: 

Gentlemen — Your letter of the 5tb instant received and contents noted. 
Ton state that the proprietors of the Griswold House contemplate serv- 
ing Enropean partridges imported from France to the United States and 
into Mii'higan. Yon also state that this game is stamped and sealed, 
and as von nndcrstand it, ta^ed by the United States government certi- 
fying that the game was legally killed in France. Yon wish an opinion 
construing the law of this State and itg application to this state of 
facte, I alfo note vour statement in r^ard to Act No. 50 of the Public 
Acts of 1911. 

In reply thereto I desire to say at the outset that Act No. 60 of the 
Public Acts of 1911, is an amendment of Section 20 of Act No. 257 of 
the Public Acta of 1905, as amended by Act 235 of the Pnblic Acts of 
1907. I desire to say that I have raled that said Act 257 of the Public 
Acts of 1905, as amended, including the amendment by Act 50 of the 
Pnblic Acta of 1911, is repealed by Act 275 of the Public Acts of 1911. 
Section 10 of said Act 275 of the Public Acts of 1911, is aubatantially 
the same as Section 20 of the lav of 1905, as amended by Act 60 of 
the Pnblic Acts of 1911. Section 2 of Act 275 of the Public Acta of 
1911 reads as follows: 

"No person shall at any time of the year or in any manner, take, pur- 
sue, wound or kill any wild animal or wild bird mentioned in this 
act, or any introduced game animals or birds, or transport, sell, offer 
or expose for sale, or have the same in possession except as expressly 
permitted by this act." 

I also call your attention to the language of Section 1 of said act. 
Section 10 in part, reads as follows: 

"No person, company or corporation shall have in possession the 
dead body or carcass or akin or any portion thereof, of any animal or 
bird mentioned or referred to in this act during the time when the 
killing of aucb animal or bird ia unlawful, except as authorized by 
law, etc." 

One of the provisoa in said Section 10 permits a person to have in 
his posaesaion for 30 days after the closing of the season, any game or 
birds lawfully killed by him during the open season. I note yonr con- 
tention that the general game law of 1905 only applies to game in the 
State of Michigan that belongs to the State of Michigan by virtue of 
the act, and that it does not apply to game which might be lawfully 
killed in some other country and imported into this country. I desire 
to call your attention to the fact that atatutes of this character are 
not so construed by the Supreme Court of this State. 

. People vs. Lassen, 142 Mich. 597; 
People vs. Dombos, 127 Mich. 136; 
People vs. Coflfev, 155 Mich. 103. ^ , 
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I also call your attention to the fact that Section 18 designates the 
opea season for taking of game birds a,nd game animals in this State 
and absolutely . prohibits the taking of certain classes of birds until 
1915, There is no question in my mind but that said Act 275 prt^ibits 
the possession or sale of game birds and game animals except as therein 
provided whether lawfully killed in this State or in some other state 
or country. I find no provision in said act which permits the use, 
possession or sale of partridges lawfully killed in France or any other 
country in the manner indicated by your letter and as contemplated by 
the proprietors of the Griswold House in the City of Detroit. 

I would therefore say that in my opinion, if the proprietors of the 
Griswold House in the City of Detroit serve European partridges, 
whether lawfully killed in France or otherwise, to the guests of their 
hotel on New Years Day, they will be violating the law and subject 
to the penalties therein provided by said Act 276 of the Public Acts of 
1911. 

Verj- respectfully yours, 

FRANZ 0. KUHN, 

K-b-o. Attorney General. 

MORTGAGE TAX LAW. Person filing affidavit thereunder may afBrm 
instead of taking oatb. 

December 7, 1911. 

Mr. Clay Criseraan, B. F. D. No. 16, Belmont, Michigan: 

Dear Sir: — Tour letter of the 1st instant received and contents noted. 
In reply thereto I desire to call your attention to Section 10206 of the 
Cwnpiled T^aws of 1897, which reads as follows: 

"Bverj' person conscientiously opposed to taking an oath shall when 
called upon to take an oath be permitted instead of swearing, solemnly 
and sincerely to afflrm under the pains and penalties of perjury." 

It is my opinion that an affirmation in conformity with this require- 
ment of the law would be sufficient in lieu of an oath as required by 
Act 91 of the Public Acts of 1911, commonly known as the Mortgage 
Tax Law. 

1 am inclosing you under separate cover a copy of said act. 
Respectfully yours, 

FRANZ 0. KUHN, 

M-k-o. Auditor General. 



MORTGAGE T.\X LAW. Non-resident owners of mortgage which ie 
recorded prior to Jannary 1st, 1912. not required to pay tax. Mort- 
gages given to non-residents after January 1st, 1912, on realty in this 
state are subject to tax under the mortgage tax law. 

December 7, 191 1. 
Mr. John K. Ward, Attorn ey-at-Iiaw, Ellicottville, N. Y.: 

Dear Sir — In reply to your letter of the 4th instant, I am enclosing 
you under separate cover a pamphlet copy of Act 91 of the Public Acts 
of 1911, providing for the payment of a specific tax upon mortgages. 
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J desire to sa.v further that as to mortgages given and recorded prior 
to Januai^ 1st, 1912, and actually owned by bona flde reeidentB of other 
states than Michigan, such mortgages would not be subject to taxation 
under the General Tax Jolw, aa in such ease the situs of the properly 
for the pnrposes of taxation would be the domicile of the owner. It 
would not be necessary for a non-resident owner of such a mortgage 
to pay the tax under Act 91 of the Public Acta of. 1911 in order to 
avoid the payment of taxes under the advalorem system, as the mortgage 
would not be subject to taxation under the advalorem system of this 
State so long aa it was actually owned by the bona flde resident of 
another state. 

T also call your attention to the fad; that after January Ist, 1912, cm 
mortgages taken by non-residents of this State, in order to be recorded, 
the payment of the tax provided for by said Act 91 would have to 
be made. 

Beapectfutly yours, 

FRANZ C. KTJHN, 

M-k-o. Attorney General, 



PUBLIC HEALTH. REPORTING CASES OP TUBERCULOSIS. A 
society whicb receives reports of cases of tuberculcmis from physicians 
and employs nurses to look after those cases, furnishing thimi care, 
etc., and which does not maintain a hospital, dispensary or asylum 
or other similar private or public institution, does not fall within the 
terms of the statute requiring reports of such cases to the health officer 
of the township, city or village. A society which establishes and 
maintains a dispeusary and has in charge of that dispensary a regis- 
tered physician who sees and prescrities for cases of tuberculosis and 
has in its employ visiting nurses who give the dispensary oases nurs- 
ing, care and attention at their homes, is within the statute and the 
physician in charge of such dispensary should make the report of 
such cases to the health officer. 

December 7, 1911. 
Dr. Guy L. Kiefer, Health OflBcer, Detroit, Michigan: 

Dear Bir-^I am in receipt of your letter of November 21st, referring 
to an opinion given by this department to Dr. R. L. Dixon, Secretary 
of the State Board of Health, underdate of November 15, 1911, whereiji 
it was held that Act 37 of the Public Acts of 1909, as amended by Act 
317 of the Public Acts of 1909, did not require visiting nurses to report 
cases of tuberculosis. In this connection you submit the following: 

"If a Society known as the Detroit Society for the Study and Pre- 
vention of Tuberculosis, for example, receives reports of cases of tuber- 
culosis from physicians, employs nurses to look after theSe cases, fur- 
nishing them nursing care, prot>er diet, and in some cases outdoor sleep- 
ing compartments, such as porches, etc., does this Society become an 
'institution' baving charge of cases of tuberculosis as referred to in the 
second part of the Section one of the law; and if the Society does 
become such an institution, is it then the duty of the 'chief offlcer' hav- 
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coming under his or her observation to the Board of Health? Again, 
when a Society, such as the one above referred *to, establishes and main- 
tains a dispensary for tuberculosis cases, and has in charge of that dis- 
pensary, a registered physician, who sees and prescribes for cases, and 
has in its employ Visiting Nurses who give the dispensary cases referred 
to, the nursing care and attention at their homes, does the Society then 
come within the meaning of tbe law as referred to in the second part of 
section one, and does some member of the Society then become the 
'chief officer having charge for the time being of any hospital, dispens- 
ary', etc." 

For reply thereto would say that Section one of Act 27 of tbe Public 
Acts of 1909 reads as follows: 

"Reports by physicians and others. — Tuberculosis is hereby declared 
to be infectious and communicable disease. It shall be the duty of 
every physician in the State of Michigan to report in writing on a form 
to be furnished as hereinafter provided, the name, nativity, age, sea, 
color, occupation, place where last employed if known, and address, of 
every person known by said physician to have tuberculosis, to the health 
ofBcer of the township, city or village in which said person resides, with- 
in twenty-four hours after such fact comes to the knowledge of said 
physician. It shall also be the duty of the chief officer having charge 
for the time being of any hospital, dispensary, asylum or other similar 
private or public institution in said State of Michigan, to report In like 
manner the name, nativity, age, sex, color, occupation, place where last 
employed if known and previous address of every patient having tuber- 
culosis who comes into his care or under his observation, within twenty- 
four hours thereafter." 

Under the provisions of this Section I do not believe that a Society 
which receives reports of cases of tuberculosis from pbyaicians and em- 
ploys nurses to look after these cases, furnishing them nursing care, 
proper diet, etc., and which does not maintain a hospital, dispensary or 
asylum, or other similar private or public institution, would fall within 
the terms of the statute and be required to make the report therein re- 
ferred to. 

However, when such a Society establishes and maintains a dispensary 
and has in charge of that dispensary a registered physician who sees 
and prescribes for cases of tuberculosis and has in its employ Visiting 
Nurses who give the dispensary cases nursing care and attention at 
their homes, I am of opinion that the Society is within the terms of the 
statute and that the physician in charge of such dispensary would be 
required to report every patient having tuberculosis who comes into bis 
care or under his obs^atioD. 

Yours very respectfully, 

FBANZ C. KUHN, 

La-m-o. Attorney General. 
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SAVINGS BANKS. INVESTMENT IN LAND CONTRACTS. Land 
contracts evidencing tbe Bale of real estate are not legal iDvestments 
for savings banks under tbe general banking law. 

December 7, 1911. " 

Hon. Edward H. Doyle, Commissioner of Banking Department, Lansing, 
Michigan : 

Dear Sir — I am in receipt of your communication of November 23rd, 
in which you ask whether or not land contracts evidencing the sale of 
real estate are legal investments for savings banks under subdivision 
{i) of Section 27 of the General Banking Law, which reads as follows: 

"The remainder of such deposits may be invested in notes, bills, or 
other evidences of debt, the payment of which is secured by the deposit 
with the bank of collateral security consisting of personal property or 
securities of known marketable value, worth ten per cent more than tbe 
amount so loaned and interest for the time of the loan." 

It appears from your statement that certain savings banks in the 
State invest savings deposits in these contracts, taking an assignment 
thereof from the vender who also transfers to the bank the legal title 
to the real estate contracted to be conveyed. In some instances tbe legal 
title to the property is transferred and tbe assignment made as collat- 
eral security for a loan to the vender and I do not understand that your 
inquiry relates to the legality of this practice, it being conceded that 
this may lawfully be done, but that your inquiry relates to the right of 
a savings bank to so invest its savings deposits in these contracts when 
no loan is made to the vender. The savings banks claim that these con- 
tracts are "evidences of debt" within the meaning of the subdivision 
above quoted and that the investment of savings deposits therein in the 
manner outlined is permissible and legal. 

For reply thereto would say that when a contract of this character 
for the saJe of real estate is made the vendor holds the legal title only as 
trustee for the vendee and tbe equitable title vests in tbe vendee. The 
vendor retains the legal title as security for the proper performance of 
the contract on the part of tbe vendee. 

Hooper vs. VanHusan, 105 Mich. 592; 

City of Marquette vs. Iron & Land Company, 132 Mich. 130, 132. 

In the case last cited tbe Court held that there was no legal distinc- 
tion between these obligati(WS and credits secured by mortgages. 

While these contracts may under our decisions be "evidences of debt," 
I do not believe that they are such within the meaning of the statute 
under consideration. By tbe terms of that statute it is only evidences 
of debt "the payment of which is secured by the deposit with the bank 
of collateral security consisting of personal property or securities of 
known marketable value, worth ten per cent more than the amount so 
loaned and interest for the time of the loan," in which savings deposits 
may lawfully be invested. 

This statute as I read it treats of "loans" by the bank upon bills, 
notes and other evidences of debt, secured by tbe deposit with the, bank 
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of collateral. Ab I underetand it, the bank in dealing in tbese contracts 
makes no loan to the holder of the legal title to the land, but the land 
contract and the security of the legal title are purchased outright bj 
the bank. The transaction is one of dealing in credits secured b; the 
_legal title to the real property. I do not believe that traosactions of this 
nature are within the contemplation of the statute and consequently am 
of opinion that savings banks may not lawfully invest their savings de- 
posits in these contracts. 

Tours very respectfully, 

FRANZ C. KUHN, 
La-m-o. Attorney General, 



INSURANCE. REBATE OP PREMIUM BY AGENT. The local agent 

of a fire insurance company who is allowed a certain commission upon 

business written for the company may not lawfully give the assured 

the whole or any part of his commission on any business the assured 

may give him. 

December 7, 1911. 
Messrs. McCall Brothers, Attomeys-at-Law, Ithaca, Michigan: 

Gentlemen — I am in receipt of your letter of November Slat, in which 
you ask whether or not under the provisions of Act 127 of the Public 
Acts of 1911 the local agent of a fire insurance company, who is allowed 
a certain commission upon business written for the company, may give 
the assured the 'n'hole or any part of his commission on any business the 
assured may give him. 

For reply thereto would say that Section one of said act provides in 
part as follows: 

"Nor shall any such corporation, association, partnership, Lloyds or 
individual underwriters, or any officer, agent, solicitor or representative 
thereof, or any other person, directly or indirectly, in any manner what- 
so ever, pay or allow, or offer to pay or allow as inducement to such 
insurance, or after the insurance shall have been effected, any rebate 
from the premium which is specified in the policy, or any special favor 
or advantage in the dividends or other benefit to accrue thereon, or any 
valuable consideration or inducement whatever, not specified in the 
policy or contract of insurance," etc. 

Also: 

"Nor shall any insurance agent or representative, or any other person, 
directly or indirectly, either by sharing commissions or in any manner 
whatsoever, pay or allow or offer to pay or allow as inducement to such 
insurance, or after the insurance shall have been effected, any rebate 
from the premium which is specified in the policy; nor shall the insured, 
his agent or representative, directly or indirectly, accept or knowingly 
re<'eive any such rebate from the premium specified in the policy." 

The same section also contains this provision: 

"That nothing herein contained shall prohibit agents engaged in the 
business of soliciting, writing or making any of the kinds of insurance 
or contracts herein enumerated, for any company or association duly 
licensed to do business in this State, from receiving commissions on any 
such insurance or contracts effected for others or for themselves, or i 
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prohibit said ageota from paying commiseions or to any duly authorized 
solicitor or to other agents engaged in the business of soliciting, writiag 
or making snch insurance or contracts for any company or association 
dnly licensed to do business in this State, when snch agent or agents 
have assisted in the soliciting, writing or making of snch insurance or 
contracts." 

Under these provisions of the State, I am of opinion that it would be 
unlawful for a local agent to give the assured the whole or any part 
of his commission on business written for the assured. The statute pro- 
hibits the payment by the agent of any rebate from the premium which 
is specified in the policy and likewise prohibits the assured from ac- 
cepting or receiving any such rebate from the premium specified in the 
policy. It seems to me that the statute is susceptible of but one inter- 
pretation and that the payment of any rebate from the premium speci- 
fied in the policy is prohibited. 

Yours very respectfully, 

FRANZ C. KUHN, 

La-m-o. Attorney General. 



UNIVERSITY HOSPITAL. BOARD OF STATE AUIHTORS. The 
University has no right to make a chat^ for use of the operating 
room in treating children from the Michigan Home for Feeble-minded 
and Epileptic. Board of Auditors has no authority to allow any such 
claim. 

December 28, 1911. 

Mr. John B. Matthews, Clerk, Board of State Auditors, Lansing, Mi<?hi- 
gan: 

Dear Sir — I have your communication of December 7th, which reads 
in part as follows: 

"I hand you herewith claim of University Hospital, |1,3%.25, for 
medical treatment of children sent to that institution from the Michi- 
gan Home for Feeble-minded and Epileptic. 

In this claim there appears several charges of |5.00, each, for use of 
operating room. These charges amount in the aggregate to |630.00. 

The Board of State Auditors have directed that this matter be re- 
ferred to your department for your opinion as to whether these charges 
for use of operating room are proper charges against the State." 

In reply thereto would say the expense in question was evidently in- 
curred under authority of Act 138 of the Public Acts of 1881, being 
Sections 4559 to 4564 inclusive of the. Compiled Laws of 1897. Said 
Section 4559 provides that dependent persons who may be suffering 
from chronic diseases or who may need surgical treatment for any 
cause 

"Shall be entitled to and shall receive medical and surgical treatment, 
or either, together with board, lodging, nursing and other proper care, 
free of charge at the hospital established in connection with the Michi- 
gan University at Ann Arbor, under the general rules and regulations 
thereof," 

Section- 4561 provides in part that ^ , . 
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"The expense of conveying said dependent personB • • • and 
their board and nursing and other care in said hospital, shall be paid 
out of the appropriation provided bj- this act." 

Section 4564 provides in part that 

"The actual expenses for the transportation of dependent persons to 
and from said hospital as provided in this act, and the board, nursing 
and other care for said persons while in said hospital, not exceeding 
the amount charged other persons, patients in said hospital, sball be 
audited by tbeBoard of State Auditors and paid out of any money in 
the State Treasury not otherwise appropriated." 

It was clearly the intent of the Legislature in the passage of this act 
to provide for the medical and surgical treatment of dependent persons 
at the University Hospital, without any expense to the State, except that 
actually incurred for transportation, board and nursing. The payment 
of any expenses other than for transportation, board and nursing was 
not contemplated. The Board of State Auditor is limited in its 
allowance of claims incurred under the statute in question to those 
actually authorized. We cannot see that the charge for the use of an 
operating room can be included in any claim which the Board of State 
Auditors is authorized to allow and pay. It is unfortunate indeed if 
the State of Michigan which maintains the University Hospital is re- 
quired to do other than pay for the actual transportation and board 
and nursing of those persons depending upon the State for support 
when they are in need of medical and surgical treatment. The Univer- 
sity has no right to make a charge for the use of the operating room 
and the Board of State Auditors has no right or authority to allow any 
such claim. If such claims could be allowed, there is no limit to the 
character of charges which might be made. It is my opinion that the 
Board is warranted in passing upon the claims in qu^tion eliminating 
the charges made for the use of an operating room. 

The vouchers are herewith returned. 

Yours respectfully, 

PBANZ C. KUHN, 

L-m-o. Attorney General. 

BOARD OF COUNTY AUDITORS. SUPERINTENDENT OP POOR. 
LOCAL ACT. Where a local act authorizes the Board of Supervisors 
to appoint a board of county auditors and superintendent of the poor 
the method of changing the system of appointment is by legislative 
act. 

CITY COMMISSIONERS. COMMISSION FORM OF GOVERN- 
MENT. SUPERVISORS IN CITIES. A city charter tinder a com- 
mission form of government may authorize appointment of supervisor. 

December 28, 1911. 
Hon. James M. Haviland, Richmond, Michigan: 

Dear Sir — I have your communication of December 10th, in which 
you state that you have a board of county auditors and a superintendent 
of poor who are elected by the board of supervisors in your county. 
You state that it wonid be preferable to have these ofBcials elected and 
you ask how the matter can be submitted to the people. ^ i-X\)C)qIc 
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You also ask 

"In jour opinion can city commissioners who are acting under a com- 
mission form of government l^ally appoint supervisore from the sev- 
eral different wards." 

In reply to your first inquiry wonld say it is assumed that each mem- 
ber of the board of county auditors and the superintendent of the poor 
are appointed by the hoard of supervisors under authority of a local 
act. If this is true, the people would have no right to change the 
method of selecting these officials except under authority of a legislative 
act. 

In reply to yoar second inquiry would say that there does not seem 
to be anything in the Constitution which prescribes how supervisors in 
cities shall be selected. The only limitation in the Home Rule Act — 
Act 279 of the P. A. of 19H— is stated in Section 27 thereof, which 
entitles to each city the representation upon the board of supervisors to 
which it was entitled at the date of the passage of said act and prohibits 
increasing the number of supervisors unless authorized according to law. 
If therefore in the charter to which you refer, authority is given for the 
appointment of supervisors, subject to the above Umitatioa, I know of 
no objection to such action. 

Your very respectfully, 

FEANZ C. KUHN, 

L-m-o. Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT. Primary election law 
requires enrollment to be held. 

December 28, 1911. 
Mr. P. R French, Eiwell, Michigan : 

Dear Sir — I have youir communication of December 12th, in which 
yoo ask whether it is necessary to hold a primary lustration in Janu- 
ary, 1912. 

In reply thereto would say snch primary r^istration is expressly 
required by Section four of Act 279 of the Public Acts of 1911, which 
provides in part that: 

"The voters in the various political parties shall be afforded an oppor- , 
tnnity to becMoe enrolled voters of the particular political party with 
which they are affiliated on the first Monday of April preceding the 
August primary election and on the last Saturday in January of each 
year." 

Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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AMENDMENT TO OITY CHARTER. A propoeed ainaidnient which 
does Dot show that it was passed by the necesBarr vote and which does 
not indicate how it eball be published before Babmiseion of electors 
should be returned to the common council for correctiiMi. 

December 28, 1911. 
Hon. Chane S. Osborn, Governor, Lansing, Michigan: 

Dear Sir — I have before me the copy of the proposed amendment to 
the charter of the City of Harbor Beach, which yon have referred to 
me under date of December 20th. 

In reply thereto would say Section 21 of Act 205 of the Public Acts 
of 1911, being an amendment to tbe original Home Rule Act, confers 
upon the legislative body of a city the authority to propose an amend- 
ment to the charter. 

Section 22 of Act 279 of the Public Acts of 1909 pn«-ides, in part, 
that 

"Every amendment' to a charter before its submission to the elec- 
tors " • • shall be transmitted to the Governor of the State. If he 
shall approve it, he shall sign it, if not, shall return the • • • amend- 
ment to the legislative body of the city with his objections thereto, which 
diall be spread at lai^e upon the journal, etc. * • ." 

I wish to call your attention to the fact that there is nothing upon 
the so-called proposed amendment to the charter in question which has 
been submitted to yon to indicate the character of the instrument. It does 
not show that this proposed amendment was ever passed by the nec- 
essary vote of the legislative body or that it was even passed by the 
l^islative body at all. There is nothing to indicate how the proposed 
am^idmeot shall be published before submission to the electors, as pre- 
scribed in Section 23 of the Home Rule Act I would advise that the 
proposed amendment be returned in order to afford the common council 
of the City of Harbor Beech opportunity to cure the above objections. 
Respectfully yours, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 

■ BOXING MATCH. PRIZE FIGHTING. Prize fighting is prohibits 
by statuta 

December 28, 1911. 

Hon. Chase S. Osborn, Governor, Ijansing, Michigan : 

Dear Sir — I have before me copy of communication received from 
F. M. Staples, Secretary of tbe Vehicle Workers Club of Flint, Michigan, 
under date of December l3th, referred to me by your Secretary. The 
communication in question reads in part as follows; 

"May individual promoters stage a Boxing Match, or must it be pro- 
moted by a responsible Club? 

What are the limitations regarding size of gloves, and number of 
rounds?" 

In reply thereto would say prize fighting is expressly prohibited by 
statute in this State. See Sections 11732 to 11735 inclusive 9f,the C- 
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L. of 1897. Said Section l'U732 makes it unlawful for any party to 
en^iage in a prize fight or any fight in the natnre of a prize fight in this 
State and prescribes a severe penalty therefor. I know of no statotory 
limitation regarding size of gloves or the nnmber of rounds. The statnte 
in question clearly contemplates the prohibition of prize fights or any- 
thing in the nature of prize fights. 

Very respectfully, 

FRANZ C. KUHN, 
L-ra-o. Attorney General. 



STATE BOARD OF HEALTH. EXPENSES OP BACTBBrOLOGIST. 
The expense of the State Bacteriologist in attending meetings to dis- 
cuss subjects of a bacteriol»^ical nature may be authorized by the 
State Board of Health. 

December 28, 1911. 

M. L. Holm, M. D., State Bacteriologist, Lansing, Michigan : 

I>ear Sir — I have your communication of December 15th, in which 
yon ask whether it would be legal for the State Board of Health to 
send the Bacteriologist to Washington to attend a meeting of the So- 
ciety of Bacteriologists and pay his exprases out of the bacteriological 
fund, the purpose of the meeting being to discnss subjects of a bacter- 
iological nature and to further the science and interests of bacteriology. 

In reply thereto would say this matter is controlled by the provisions 
of Act 109 of the Public Acts of 1907. Section five thereof, as amended, 
provides for the necessary appropriation to meet the expenses of the 
bacteriological department. Section four of said act ctntfers upon the 
State Board of Health the authority to purchase such apparatus and ap- 
jtliances as it shall determine is necessary. The said section also pro- 
vides in part that 

"Any part of the appropriation herein provided, not expended for the 
salary of the bacteriologist or for purchasing apparatus, material and 
appliauces, may be used by the State Board of Health, in compiling gen- 
eral information in r^ard to the bacteriological examinations and for 
■ such other purposes in connection with the bacteriological work of 
the department of public health as shall be deemed advisable and nec- 
essary by the said board." 

It will be observed that the discretionary authority to use any part 
of the appropriation not used for the salary of the bacteriolt^ist or for 
the purchase of apparatus, material and appliances is vested in the 
State Board of Healths The State Board may determine the 

"Other purposes in connection with the Bacteriological work of the 
department." 

for which the appropriation may be used. It is my opinion that if it 
shall be deemed advisable by the State Board to send the Bacteriolt^st 
to AVashington for the purposes mentioned in your communication, that 
the expenses incurred thereby when properly authorized by the State 
Board may be paid from the appropriation in question. 

Yours very respectfnllv, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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MORTGAGE TAX LAW. Tax prescribed is an additional recording 
fee. Tax computed upon principal amount of debt or obligation. Com- 
patiag tax on land contract for sale of lands covered by mortgage. 

December 28, 1911. 

Mr. William F. McCorkle, Attomey-at-Law, 1824 Ford Bldg., Detroit, 
Michigan: 

Dear Sir — Replying to your letter of the 15th instant, T enclose you 
copy of opinion rendered to Mr. 0. E. Nickeraon, Lacey, Michigan, of 
date September 8, 1911, which will answer your first two inquiries. 

In answer to your third question, would say that Act 91 of the Pub- 
lic Acta of 191], requires the payment of the tax provided for by said 
act, which is in the nature of an additional recording fee upon either a 
land contract or mortgage given on or after January Ist, 1912, and the 
tax must be paid before such contract or mortgage can be enforced, 
assigned or forecloecd. Where a mortgage is given upon lands in the 
first instance the tax is computed upon the amount of the principal 
debt or obligation which under any contingency may be secured thereby, 
which becomes a debt of the person holding the record title, or mort- 
gagor. Where the mortgagor sells such lands so mortgaged on a land 
contract subject to the mortgage, the principal amount of the debt 
secured by such laad craitract to the mortgagee is the principal amount 
due on the mortgage, and also the additional equity covered by the 
contract, and the tax would be computed on the land contract accord- 
ingly. There is no authority under the law for simply paying the tax 
on the land contract for the equitable interest which would be the 
diSer^ice between the purchase price and the mortgage. 

Respectfully yours, 

FRANZ C. KUHN, 

M-k-o. Attorney General. 



MORTGAGE TAX LAW. The fact that a fund as such is exempt under 
the general tax law does not exempt the mortgages from mortgage tax 
when such funds are invested therein, 

December 28, 1911. 
Hon. Dan H. Ball, Attomey-at-Law, Marquette, Michigan: 

Dear Sir — I am in receipt of your letter of the 13th instant, enclos- 
ing copy of deed of donation to the Michigan Mining School of Houghton, 
Micijigau, and to Peter White, D. H. Ball and J. M. Longyear of Mar- 
quette, Michigan, as trustees. This deed of donation establishes a trust 
fund of $5,000 to be invested upon bond and mortgage in the Village 
of Marqnette or the City of Detroit, in the State of Michigan, or the 
City of Milwaukee in the State of Wisconsin, or the City of Chicago, in 
the State of Illinois, upon unincumbered impro\-ed real estate. One- 
half of the income is to lie jmid yearly by said trustees unto the Board 
of Control of the Michigan Mining School in support of some student 
who»e father has worked in or been connected in some way, in min-i 



ATTORNEY GENERAL. 206 

ing operations in the Upper Peninsula of Michigan, to be designated in 
some way b; the faculty of the school. The remainder of said income 
to be accumulated and invested as said principal shall be invested, and 
with other donations, to be the basis of a fund of at least |100,000 to 
be used for the erection of a dormitory building for the use of such 
students as may be designated by said faculty, which building when 
erected shall he under the exclusive control of the corporation or board 
of control of said Michigan Mining School, etc. The question you 
submit is whether or not the mortgages taken pursiinnt to said deed 
of donation' upon improved real estate in the State of Michigan are sub- 
ject to the tax or recording fees prescribed bv Act 91 of the Public 
Acts of 1911. 

In reply thereto would say that in my opinion an exanptim under the 
General Tax Law could not be construed as an exemption under Act 
91 of the Public Acts of 1911. In order for a mortgage upon real 
estate in this State to be exempt from the tax provided for by Act 
91 of the Public Acts of 1911, the exemption would have to be found 
in the 1911 act. Said Act 91 expressly exempts mortgages upon any 
house of public worship, etc. But it would not exempt a mortgage upon 
other property given to a religions arganiztitloa and the same thing 
is true with respect to benevolent, charitable, educational and scientific 
institations. 

I Aldose you a copy of an opinion given to Mr. Mark W. Stevens, 
Attomey-at-Law, Flint, Michigan, under date of September 8, 1911, 
wtiich partially deals with this question. I can find no provision in 
said Act 91 of the Public Acts of 1911, which would, in my judgment, 
exempt a mortgage upon real estate in this State running to said trus- 
tees from the tax imposed by said act. 

It is possible that the act should be amended in this respect but un- 
til it is amended, I am constrained to hold that such mortgages would 
jje taxable under Act 91 of the Public Acts of 1911, where executed on 
or aftOT January 1st, 1912. 

T return herewith copy of deed of donation, etc. 

Respectfully yours, 

FKANZ C. KXJHN, 

M-k-o.aicl. Attorney General. 



COUNTY AGENTS. Not authorized to act as such ofiScial in a county 
other than the one for which he was appointed. 

December 28, 1911. 
Major D. N. Travis, Secretary to Governor, Lansing, Michigan: 

Dear Sir — Tour communication of the 1st instant received. Therein 
yon submit the following inquiry: 

"la it within the Governor's power to authorize a county agent to act 
as such official in a county other than the one for which he was origin- 
ally appointed?" 

In reply thereto will say that Section four of the Juvenile Court Law, 
as amended by Act 262 of the Public Acts of 1911, provides in part as 

'''"^^^ DigitizocbyCoOgle 
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"The Governor shall appoint in each connty of this State, npon the 
recommendations of the Btate Board of Corrections and CharitieB, an 
agent of snch board for the care and protection of dep«ident, selected 
and delinquent children, who shall hold his office during the pleasure of 
the Qovemor, and shall be known as the conntj agent for the count}' for 
which he is appointed." 

It is my opinion that the foregoing statute contemplates the appoint- 
ing of a county agent by the Governor in each county of this Btate and 
that it was not the intent of the Legislature to give a connty agent 
authority to act as such official in a county other than the one for which 
he was appointed. 

^Yonrs very respectfully, 

PEANZ C. KUHN, 

m-o. Attorney General. 



VESSEL PROPERTY. TONNAGE TAX. Tax should be paid at the 
time of filing the affidavit. Where such vessel property is on the gen- 
eral assessment roll for 1911 payment of tonnage tax in December, 
1911, would not effect assessment under general tax law. 

December 28, 1911. 
Mr. William P. Belden, Attorney at Law, Ishpeming, Michigan : 

Dear Sir— Your letter of December 19th received and contents noted. 
You call attention to Act No. 70 of the Public Acts of 1911, which pro- 
vides for the payment of a tonnage tax npon certain vessel property in 
liouof general taxation. Seition 2 of this Jict requires the owner of any 
such vessel who wishes to comply with the terms of said act to file a 
verified statement with the Auditor General containing the name, port 
of hail, tonnage and name of owner of each steam vessel, etc., and shall 
thereupon pay into the State Treasury the tax provided for. Where 
such vessel property is upon the general assessment roll for 1911 the 
payment of a tax under said Act 70 at this time would not affect the 
assessment under the General Tax Law, 

I will say further, that in my opinion, the Legislature comtemplated 
by Act 70 of the Public Acts of 1911 that the tax provided for should 
be paid at the time of tiling the affidavit. While there are numerous 
authorities which support this conclusion, I should be loath to advise 
the State Treasurer not to accept the tax for the current year if paid 
prior to the making up of the assessment roll under the General Tax 
Law. 

Respectfully yours, 

PEANZ C. KUHN, 

M-k-0. Attorney General. 
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DRAIN LAW. DRAINS TRAVERSING MORE THAN ONE TOWN- 
SHIP. Joint meeting of township boards of townships through which 
drain passes. Determination of the necessity of the drain. 

December 28, 1911. 
Mr, X. A. Boomhower, Attorney at law, Bad Axe, If ichigan : 

Dear Sir — Your letter of the 8th instant duly received and contents 
noted. Yon cnll attention to Section 2 of Chapter 3 of Act 185 of the Pnb- 
lic Acts of 1911, amending the General Drain Law. In this connection yon 
ask if the drain is all in one township but lands in other townships ara 
affected, or may be assessed for benefits, shall the connty drain com- 
missioner notify the clerks of those townships nnder said Section 2, 
regardless of the fact that the drain does not pass through any part of 
those townships. 

In reply thereto would say that Section 1 of Chapter 3 provides that : 

"Before the commissioner takes any action toward locating, estab- 
lishing or extending any drain, the.re shall be filed with him an applica- 
tion signed by not less than one-third of the freeholders whose lands are 
traversed by said drain." 

It mnst be borne in mind that this is the application that sets in 
motion the machinery for the establishment of a drain and requires the 
connty drain commissioner to notify the township clerk or clerks of the 
township or townships through which the proposed drain passes of the 
filing of snch petition under Section 2 of Chapter 3. The necessity of 
the said drain and whether the same is necessary and conducive to the 
public health, convenience and welfare is determined by the township 
board of the township where the drain is located, or at a joint meeting 
of the township boards of the several townships through which tlie drain 
passes. It is my opinion that the following language found in said Sec- 
tion 2 of Chapter 3, 

"and if more than one township be affected then tlie board shall meet 
in joint session, etc." 

relates to only those townships affected by the drain pa^ising through 
them and does not relate to townships wherein lands are located which 
might later be assessed for benefits, but through which the drain does 
not pass. I reach this couclusion for the reason that at this stage of the 
proceedings, as outlined in Section 2 of Chapter 3, there can be no legal 
assessment district established and it is not definitely known what lands 
will be assessed for benefits beyond a possible tentative conclusion. 
After a determination has been made that the drain is necessary and 
conducive to the public health, etc., the county drain commissioner is 
required, as a means of determining the practicability thereof, to make 
a survey and measurement of the line of the proposed drain, and if he 
finds such drain to be practicable he shall within 00 days make his first 
order of determination, etc.; and this determination establialies the com- 
mencement, route and terminus of such drain; ^nd in locating such 
drain the county drain commissioner shall not be limited or confined to 
the precise starting point, route or terminus set forth in the application. 
After this proceeding the right of way is secured in accordance with 
Section 4 et seq, of Chapter 3. /-- i 
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Chapter 4 provides for the letting of contracts for the construction 
of the drain. The lands to be assessed for benefits as well as townships 
are determined in accordance with Chapter 5 of said Act and provision 
is made for an appeal to the prohate court 'from the apportionment as 
made by the county drain commissioner, by the owner of any land 
asseseed for benefits or by any township assessed for benefits, which pro- 
ceedings may be reviewed by certiorari in the circuit court, etc. It is 
therefore apparent that the persons assessed for benefits as well as 
townships assessed for benefits are fully protected in their rights by the 
various provisions to which I have directed your attention. 

The order of determination of the necessity, etc., of such drain is un- 
questionably jurisdictional and such order should be made by the board 
or boards designated by law to make such order. The notice given the 
township clerk or clerks under Section 2 of Chapter 3 is for the pur- 
pose of setting the township board or boards in motion for the purpose 
of securing an order of determination as to the necessity of the drain. 

I would therefore advise you that, in my opinion, as above indicated, 
the notice to be given the township clerk or clerks as provided for in 
Section 2 of Chapter 3 of said act only applies to the clerk or clerks 
of those townships through which the drain passes and has no applica- 
tion to other townships which may or may not be assessed for benefits. 
Yours respectfully, 

FRANZ C. KUHN, 

M-k-0. Attorney General. 



STATUTES. REPEAL OF RELATING TO FOREST FIRES. Sec- 
tions 11656 to 11658, Compiled Laws of 1897 relating to the prohibi- 
tion by the township board of setting forest fires, are not repealed by 
Act 249 Public Acts of 1903 relating to the prevention and suppres- 
sion of forest and prairie fires. 

December 28, 1911. 
Mr. Thomas B. Wyman, Munlsing, Michigan : 

Dear Sir — I am in receipt of your letter of recent date in which yon 
ask whether or not Sections 11656 and 11658 of the Compiled Laws of 
1897 are repealed by Act 249 of the Public Acts of 1903. 

In reply thereto would say that Section 11656 authorizes the township 
boards of the several townships of this State and makes it their duty to 
prohibit the setting of forest fires or fires for the purpose of cleaning 
lands, etc., whenever in their judgment it shall be deemed necessary 
to prevent the spreading of such fires over the territory of the township 
or any part thereof. It also authorizes the township board to make 
such rules and regulations as may be deemed necessary for carrying ont 
the provisions of tbe statute and provides that such rules and regula- 
tions shall be published by posting notices thereof together with a copy 
of the statute in five of the most public places in the township. 

Section 11657 makes it a misdemeanor punishable by fine or imprison- 
ment or both, for any person violating the order of the board. It also 
provides that any person desiring to dispose of refuse material by burn- 
ing the same during the time prohibited by order of tbe board may do 
80 by securing permission in writing signed by the supervisor and,^l^d|^ 
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or a majority of the board who are authorized to grant such peniiits 
in their discretion. 

Section 11658 provides that it shall be the duty of every person re- 
siding north of parallel 44 of north latitude before setting fire for the 
purposes mentioned in the statute to serve a notice in writing on every 
resident, owner or occupant of lands immediately adjoining the tract 
upon which the fire is to he set at least one full day previous to the 
setting of such fires. 

Act 249 of the Public Acts of 1903 is entitled "An act to provide for 
the preservation of the forests of this Wtate and for the prevention and 
suppression of forest and prairie flres," and provides that the State 
T^and Commissioner shall be forest commissioner of the State and that 
his orders shall be supreme in all matters relating to the presen'ation of 
forests and to the prevention and suppression of forest fires as provided 
in the act. The supervisors of towns, mayors of cities and presidents 
of villages are made fire wardens. The act also contains provisions 
making it the duty of all fire wardens to nse all necessary means to pre- 
vent or suppress forest fires. The act does not, however, contain any 
provision conferring upon the forest commissioner or fire wardens 
power to regulate or suppress the setting of fires for the purpose of clear- 
ing lands and disposing of refuse material, such as are coutaiued in Sec- 
tions 11656 and 11658 of the Compiled Laws above referred to. 

It is an elementary rule in the confitmcfion of statutes that where two 
statutes relate to the same subject, both should be given effect if possi- 
ble, and this will be done where there is no direct inconsistency or 
repugnance between tbem. Applying this rule to the statutes under 
consideration, I am of opinion that both of the statutes may be given 
effect and consequently Sections 11656 to 11658 of the Compiled Laws 
of 1897 are not repealed by Act 249 Public Acts of 1903. 
Yours respectfullv, 

FRANZ C. 'kUHN, 

La-fe-0. Attorney General, 



INTOXICATING LIQUORS. SALE AT WHOLESALE. A person to 
whom a license authorizing the sale of spirituous and intoxicating 
liquors has been issued cannot lawfully sell malt and brewed liquors 
at wholesale under sucb license. 

December 28. 1911. 
Mr. David H. Crowley, Prosecuting Attorney, Cheboygan. Michigan: 

Dear Sir — I am in receipt of your letter of December 9th, with refer- 
oice to the right of one to whom a license authorizing the sale of spirifu- 
0U8 and intoxicating liquors has been issued, to sell malt and brewed 
liquors at wholesale under that license. 

For reply thereto would say that I think that your interpretation of 
the statute is correct and that where a license has been issued author- 
izing the sale of spirituous and intoxicating liquors at wholesale, that 
such license does not authorize the sale of malt and brewed liquors at 
wholesale. If a person desires to sell both spirituous and intoxicating 



Digitizi 



oy Google 



210 ANNUAL BEPORT. 1912. 

liquors and malt and brewed liquors at wholesale, this would require the 
payment of a license fee of one thousand dollars. 

Yours very respectfully, 

FRANZ C. KUHS, 
La-m-o. Attorney General, 



PRINCIPAL AND SURETY. RIGHT OP MARRIED AND UNMAR- 
RIED WOMEN TO ACT AS SURETY- Adult unmarried women 
have the right to act as sureties upon bcmds and other obligations 
under the laws of this State. Married women have no authority to 
act as surety upon bonds and other obligations. 

December 28, 1911. 

Hon. Malcom J. McLeod, Collector, Internal Revenue Service, Detroit, 
Michigan : 
Dear Sir — I am in receipt of your letter of December lltb, in which 
you ask whether or not married and unmarried women may, under the 
laws of Michigan, act as sureties upon bonds and other obligations. 

For reply thereto would say that as to adult unmarried women there 
is no question but that they have the right to act as such sureties under 
the laws of this State, 

As to married women, I would say that I am of opinion they have not 
the right to act generally as sureties in this State. Section one of 
the "Slarried Womans Act," being Section 8690 of the Compiled Laws 
of 1897, reads as follows: 

"That the real and peifional estate of every female, acquired before 
marriage, and all property, real and personal, to which she may after- 
wards hecnine entitled, by gift, gi'ant, inheritance, derise, or in any other 
manner, shall be and remain the estate and property of such female, 
and shall not be liable for the debts, obligations and engagements of 
her husband, and may be contracted, sold, transferred, mortgaged, con- 
veyed, devised or bequeathed by her, in the same manner and with the 
like effect as if she were unmamed." 

In De Vries vs. Conklia. 22 !Mich. 255. the question was presented 
whether a married woman could be personally linhle in this State on 
a promissory note which she had signed as surety for her husband. Jus- 
tice Cooley there said of the statute above quoted : 

"But the statute neither in terms authorizes a married woman to 
make herself liable jiovsonally for the debt of another, nor where no 
consideration moves to her ran it be presumptively for her benefit. It 
was no part of the design of the statute to relieve her of common law 
disabilities for any such purpose. These liabilities are removed only 
BO far as they operated unjustly and oppressively: beyond that they 
are suffered to i-emain. Having been removed with the beneficent design 
to protect the wife in the enjoyment and disposal of her property for 
the benefit of herself and her family, the statute cannot be extended by 
construction to cases not embraced hv its language, nor within this de- 
sign." (259.) 

In Itussel vs. The People's Savings Bank. HS Mich. 671, it was a^qgii|l(_- 



ATTORNET GENERAL. 211 

to hold a married womaD liable as endorser upon a promiasory note 
given by a corporation in which she was a stockholder. Justice Cooley, 
again referring to the statute above quoted, there said: 

"But a contract of suretyship is not one by which the woman con- 
tracts, sella, transfers, mortgages or conveys her own properly or any 
part of it. She sells nothing by it, buys nothing by it, gives a lien upon 
nothing by it. She pledges merely her personal responsibility, having 
in view only the benefit ot another, and not any advantage to her own 
estate. Such a contract is therefore not within the words of the statute. 
Neither is it within the spirit of the statute, for that had in view the re- 
lieving of the wife from disabilities which operated unfairly and op- 
pressively, and which hammered her in the control and disposition of 
her property for the benefit of herself and her family. It was not its 
purpose to give her a general power to render herself personally re- 
sponsible upon engagements for any and every consideration which would 
support a promise at the common law. This has been so fully explained 
heretofore that nothing further need be said concerning it. DeVries vs. 
Conklin, 22 Mich. 255; West vs. Laraway, 28 Mich. 464." 

See also Waterbury vs. Andrews, 67 Mich- 281; 
Howe vs. North, 69 Mich. 272, 285. 

Under these authorities, I r^ard it as the settled law in this 
State that a married woman has no authority to act as suretj- upon 
bonds and other obligations. 

Very respectfully yours, 

FRANZ C. KUHN, 
La-m-o. Attorney General. 



JI'STICR OF THE PEACE. Against policy of the law for justice of 
peace to issue summons as commencement of suit for collection of 
claim with respect to which he is the collecting agent. 

January 5, 1!>12. 
Mr. E. O. Thurber. 106 Marsten Court, Detroit. Michigan: 

Dear Sir— Your letter of September 20th. nddressed to Hon. Chase S. 
Osbom, Governor, hns been referred to this department, together with a 
communication from A. W. Campbell, Justice of the Peace of Birming- 
ham, Michigan, to you, in which said justice states that a claim has been 
placed in his hands by Mrs. Fred H. Smith with instructions to sue if 
it is necessary. You are requested to call on said justice and settle 
the bill for $iM and thus avoid fui-ther exi(ense. The justice says in this 
case that he ^ill wait five dnys befoi-e issuing the necessary papers in the 
case. This letter from the justice of the peace to yourself is upon a 
printed form. 

Replying to your letter, I desire to say that while there might not 
be any objection to a justice of the peace taking claims for collection, 
it is my opinion that it would be against the policy of the law for a 
justice to issue a summons before' his own court and signed by himself 
for the purpose of bringing suit upon a claim which he individually 
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held for coUecti<Hi. The law contemplates that a justice of the peace 
hearing a case should be a disinterested party and not a collection 
agent in regard to the particular claim in ctmsideration. In this con- 
nection I call your attention to tlie case of Van Dnsen vs. King, 106 
Mich. 133. 

Respectfully yours, 

FRANZ C. KUHN, 
M-m-o. Attorney General. 



REGENTS OF TIIE UNIVI5RSITY. Vouchers covering insurance pre- 
miums. Payment theteoo. 

January 5, 1912. 

Mr. Shirley W. Smith, fieci-etary, University of Michigan, Ann Arbor, 
Michigan : 

Dear Sir — Yonr communication of the 28th ult. received and contents 
noted. You wish to know if vouchers covering flre insurance premiums 
for the insuring of the property under the control of the Regents of the 
University of Michigan should be audited by the Auditor General. 

The Regents of the University of Michigan are a body corporate and 
as such have general supervision of the University and the direction 
and control of all expenditures from the university funds. (Sections 
i and 5 of Article 11 of the Revised Constitution.) It is my opinion 
that this question is settled by the decision of the Supreme Court in 
the case of Board of Regents of the University of Michigan v. Auditor 
General, 18 Detroit Legal News, page 678. I desire to quote certain 
paragraphs from the opinion without undertaking a general review 
of the same. On page 680 the Court makes use of the following lan- 
guage: 

"That the Board of Regents has independent control of the affairs 
of the University by authoritj- of these constitutional provisions is well 
settled by former decisions of this Court." 

Again on the same page, in speaking of Act 102 of the Public Acts 
of 1899 appropriating '/i of a mill on each dollar of the taxable prop- 
erly of the State, which in 1907 was increased to % of a mill and 
the requirements incorporated in said act, the Court makes use of the 
following language: 

"With these the R^,;ent8 must comply. For a failure to maintain 
any of said departments the penalty is a reduction of the tax to one- 
twentieth of a mill, but beyond that the money passes to the R^ents 
and becomes the property of the University to be expended under the 
exclusive direction of the Regents." 

Again on page 681 we ilnd the following language: 

"No money is paid out of the State Treasury except on the warrant 
of the Auditor General. In this case as in many others, his duties are 
purely ministerial. As against the discretion of the Regents in expendi- 
ture of the University funds, he exercises no judicial functions. As to 
him. in the performance of his ofBcial duties, vouchers for expenditures 
made within the amount of the appropriation when authorized by the 
Board of Regents and properly authenticated by duly constituted oSt 
cials, are within the meaning of the law 'for lawful purposes.'" '^'^'^ 
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In view of the Innguage quoted from tbe opiDion of the Conrt and 
the questions before the Court in said cause, I am forced to hold that 
the question of the insuring of buildings and property under the super- 
vision and control of the Board of Be^ents of the University is one 
which reflts within the sound discretion of said Board. 

Respectfully vours, 

FRANZ C. KUHN, 
M-k-o. Attorney Oaieral. 

MICHIGAN STATE PRISON. BIDS FOR COAL. AUTHORITY OP 
WARDEN. The board of control may lawfully authorize the warden 
to open bids made in accordance with Act 166, Public Acts of 1911 
for supplying coal to tbe Michigan State Prison. 

January 5, 1912. 

Hon. Nathan F. Simpson, Warden, Michigan State Prison, Jackson, 
Michigan: 

Dear Sir — I am in receipt of your letter of January 2d, requesting an 
opinion on the question of whether or not the Board of Control may 
authorize the Warden to open bids made in accordance with the provi- 
sions of Act 166, Public Acts of 1911 for supplying coal to the Michigan 
State Prison. 

For reply thereto would say that Section 2 of the Act requires the 
governing board, representative or agent of any penal, reformatory, 
charitable or educational institution of the State charged with the duty 
to purchase bituminous coal for such institution to solicit sealed bids 
for furnishing such coal to such institution by causing a notice to be 
published in certain newspapers. It also provides that such notice shall 
state the time and place that the bids will be opened. The act contains 
no provision requiring the bids to be opened by the members of the 
Board and I am of opinion that there would be no objection to the Board 
authorizing the Warden to ojien the a;ime at the time and place specified 
in the notice which has been published in accordance with the statute. 
Yours respectfully, 

FRANZ C. KUHN, 

Lak-0. Attorney General. 



CX)NDEMNATION PROCEEDINGS. PAYMENT OP EXPENSES 
OF. The expenses for jurors, witness and otHcers' fees incurred in 
connection with condemnation proceedings instituted for the benefit 
of a state institution should be paid from the funds of the institution 
in whose behalf the condemnation proceedings were instituted rather 
than classed as costs of suits and paid from the genei-al fund of the 
Ktata 

January 5, 1912. 

Mr. R, A. Campbell, Treasurer, University of Michigan, Ann Arbor, 
Michigan : 
Dear Sir — I am in receipt of your communication of recent date, en- 
closing statement of expenses for jurors', witness' and officers' fees in- 
curred in connection with the condemnation proceedings instituted by 
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the Board of Regents against Zachariah York and Ida M. York. Yoa 
ask whether theBe should be classed as costs of BUtts and paid from the 
general fnnd of the State, or whether the Bame is a proper charge 
agiiinst the University of Michigan. 

In reply thereto would say that the condemnation proceedings were 
institnted under authority of Act 236 of the Public Acts of 1911. relat- 
ing to the condemnation by the State of private property for public use. 
This act provides in substance that when the Governor or governing 
body of any state institution is authorized by law to secure for the State 
or snch institution, Innd as a site for any state building or buildings, 
state institution or public use, etc., proceedings may be instituted in 
Court for the judicial condemnation of the same. The act provides that 
after it has been judicially determined that the property shall be con- 
demned and the compensation has been fixed and judgment of confirma- 
tion has been entered, all right, title and interest in the land and 
premises shall vest in the State of Michigan and provides: 

"That the State within such time as shall be therein prescribed shall 
deposit in the Court the amount found by the report of the commis- 
sioners or jury as the just compensation and damages to be paid to the 
owners and persons interested." 

It is further provided that the expense of the proceedings shall be 
paid by the State. 

Under these provisions of the statute, I am of opinion that the ex- 
pense of the proceedings should be paid by the institution acquiring 
the property by condemnation and that the expenses incurred are not 
costs of suits to be paid from the general fund of the State. The act 
provides as above indicated that the State shall deposit in Court the 
amount found as compensation and damages to be paid to the persons 
interested. Certainly this does not mean that the cost of the property 
shall be paid by the State from the general fund. Where reference is 
made to the payment of the cost of the property and the expense of the 
proceedings by the State, this in my judgment contemplates payment of 
both items out of the funds of the State Institution in whose behalf the 
condemnation proceedinp were instituted. 

Very respectfully, 

FEANZ C. KUHN, 

La-m-o. Attorney General. 



COUNTY CLERK. FEES ON APPEAL OF CRIMINAL CASES. The 
county clerk is not entitled to an entry fee of three dollars when an 
apiieal is taken from the justice of the peace to the circuit court in 
criminal cases. 

January 5, 1912. 

Mr. J. .1. O'Connor, Prosecuting Attorney, L'Anse, Michigan : 

Dear Sir — I am in receipt of your letter of I>eceraber 23d, in which 

you axk wliether or not the county clerk is entitled to an entry fee of 

ii3.0(t when an apiieal is taken from a justice of the peace to the circuit 

court in a criminal case. 

For reply thereto would say that I presume your inquiry relates to 

the fee of |3.00 jirovided for the county clerk under Act 267 Public Acta 
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of 1911, which prescribes the fees of clerks of courts and registere iu 
chancery in certain cases. That statute does not iu iii.v judgment in- 
clude an appeal from justice court to the circuit court in criminal cases 
and the fee of ^3.00 there provided applies only to civil cases. 

There seems to be no provision of law requiring the payment of any 
fee to the county clerk upon an appeal in a criminal case from a justice 
of the peace to the circuit court. Section 2576 Compiled Ijins of 1897 
provides that the county clerk shall receive for all sen'ices rendered 
the county in criminal cases and as clerk of the circuit court and for 
his services as clerk of the board of supervisors and as clerk of the board 
of county and district cainassci's, siucli salary as the board of super- 
visors may fix, and that for his services in civil cases and other matters 
he shall receive such fees and compensation as shall be provided by 
law. In the atraence of an express provision requiring the payment of 
a fee to the clerk upon an appeal from a justice of the i)eace in a 
criminal case, I am of opinion that the salary fixed by the board of 
supervisors under the statute last referred to would be in full for his 
service in criminal cases, including his services in filing an appeal in 
criminal cases from justices of the peace. 

Yours respectfully, 

FRANZ C. KUHN, 

Lak-O. Attorney General. 



HIGHWAYS. COUNTY ROAD SYSTEM. A petition asking that the 
qu-'stion of adopting the county road system be submitted to a vote 
of the electors most be signed by not lessthan ten per cent of the 
resident freeholders residing in each of the several ot^ani7.ed town- 
ships outside of the limits of the incorporated villages and also by 
not less than ten per cent of the resident freeholdei-s residing in each 
of the incorporated villages of the township. 

January 5, 1911. 
Mr. Earl C. Michener. Prosecuting Attorney, Adrian. Michigan: 

Dear Sir — Your letter of January 3d to the State Highway Commis- 
sioner has been referred to this Department. Therein yon ask whether 
or not under the provisions of Section 1 of Chapter i of Act 2S3, Public 
Acts of 1909, a petition requesting that the question of adopting the 
county road system be submitted to a vote of the electors of the county 
must be signed by not less ten per cent of the resident freeholdei's re- 
siding wholly within the village and also ten per cent of the resident 
freeholders residing within the township but outside of the corporate 
limits of the village. 

For reply thereto would say that the statute in question provides as 
follows: 

"On petition of not less than ten per centum of the resident freehold- 
ers residing in each of the several organized townships, incorj>orated 
villages and cities, of any county, as shown by the tax roll of the pi-e- 
ceding year, or upon a majority vote of the board of su[)ervi80rs, the 
board of sujierviBors of said county may submit the question of adopt- 
ing the county road system to a vote of the electors of such county." 

L>,gmze.CyC00gle 
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It will be obsen'ed that under tlie statute ten i)er ceptum of the free- 
holders residing in eacli of tlie Keveral organi/^ townships, incorporated 
Tillages and cities is reqnired. It is m.v opinion that under this provi- 
sion each city, each incorixn-ated village and each oi^anized township 
outside of the limits of incoi-porated villages is treated as a separate 
unit and that the statnte. thei-efore contemplates that the petition he 
signed by not less than ten per cent of the resident freeholders resid- 
ing in each of the several organized town8hi|w outside of the limits of 
incorporated villages, and also hy not less than ten per cent of the resi- 
dent freeholders residing in each of the incorporated vnllaftes of the 
township. 

Yours respectfullv, 

FRANZ C. KUHN. 

La-k-o, Attorney General. 



DRAIN LAW. Member of township board owning land which may be 
assessed for benefits not disqualified from acting as member of town- 
ship board in passing upon application. 

January 11, 1912. 

Mr. Paul W. Chase, Prosecuting Attorney, Hillsdale, Michigan: 

Hear Sir — I am in receipt of your communication in which you ask 
if a member of the township board who is the owner of land that may 
be assessed for benefits in the construction of a drain would be author- 
ized to act as a member of said board passing uiion the application under 
Section 2 of Chapter 3 of the Drain Law, 

In reply thereto would say that the Michigan authorities which might 
be cited in opposition to snch officers" acting by reason of interest in 
the subject matter, etc., are Wtockwell v. Township Board of White Ijake, 
22 Mich. 344, and Dubois v. Riley Township Board. 126 Mich. .587. 

It is important, howe\-er, to bear in mind that at the time the town- 
ship hoard acts uiKtn the application the assessment district has not been 
established and it is not legally known just what lands will be assessed 
for benefits. It is also imi»ortant to note that the township at large 
is invariably assessed for t)enefits which would involve the payment of 
a tax by all freeholdei-s in the township for the construction of the 
drain. Under such conditions, if the ownership of lands which might 
he assessed for the purpose of raising money to construct the drain 
directly or indirectly would disqualify them from acting, the result 
would be apparent. It is my view that the rule applicable to such a 
situation is found in the case of Clement v. Everest, 2ft Jlich. 21. I 
quote from the opinion of the Court in this case, as follows: 

"There are some cases where the action of interested parties is for- 
bidden by the principles of law. Public offlcei-s cannot contract with 
themselves as individuals and cannot act judicially upon their own in- 
terests. They cannot usually occupy two conflicting relations. But 
the interest which these officers had was that of tax payers and i-esidents 
and the business they were engaged in was a public administrative busi- 
ness of their district and township in which no man could be found 
who was not interested in a similar way. The degree of interest is not 
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regarded in cases of disability. No tangible interest prevailR. If in- 
terest could prevent men from performing fhow. local duties they could 
not be performed at all. The jwliey of a republican government placps 
all interest in the hands of the electors most deeply concerned and re- 
quires them to choose interested agents and representatives. The dis- 
abling doctrine has no application and can have none to those admin- 
istrative acts which are public and not with or between private parties. 
Such action is the action of the public for itself and on its own behalf. 
And there are in law no conflicting interests which can be recognized 
as belonging to the individual reitreRentatives in the official bodv." 

In the matter of Ryera. 72 N. Y. 1, 28 Am. Repfa. 88, it was held that 
where a statute conferred upon the county jndge exclusive jurisdiction 
■ to appoint commissioners under a drainage act, that he might lawfully 
act although the petition showed that he was interested as owner of 
lands to t>e affected. 

In the case of Hibbin v. Smith, 191 U. 8. ,110, it appeared that ail 
the members of the board of trustees of the township of Irrington wctn 
residents of that town and taxpayers therein and that two members < f 
the board were owners of lots abutting upon the improvement and 
assessed therefor at the same rate per jineal front foot as others and 
it was averred that no assensment could legally be levied by such board 
of trustees, etc. %he question of the competency of these members of 
the board of trustees to act was quite fully discussed by the court com 
mencing on page 323, and while it was held that it was a proper question 
for the State court to determine, the reasoning of the Supreme Court 
of the United States clearly indicates that their action would not be 
void. See also White v. Lane, (N. Carolina). fi8 S. E. Rep. 895. People 
V. Sacramento Drainage District, 155 Calif. 389. Hamilton on Special 
Assessments, page 138. 

I also call attention to the case of O'Connell v. Baker, 35 Wash. .37fi. 
In this case a petition was made to the board of county commissioners 
to establish a drainage district and the chairman of the board on be- 
half of the county, signed a petition praying for the establishment of 
the district and it was claimed that he was disqualified to act as a mem- 
ber of the board. The court on page 381 makes use of the following 
language ; 

"It is not their own cautse they are adjudicating but the cause of the 
public and the maxim that do one can be a judge in his own case docs 
not apply." 

There are numerous cases in the difTei-ent State reports which directly 
or indirectly deal with this question, but as above indicated, it is my 
opinion that the correct rule to follow in this State is that referre<l 
to in the case of Clement v. Everest, supra. 

Of course, where a number of the township board is not qualified to 
act or does not act for any reason, his place may be filled on said board 
temporarily under Section 2344 of the Compiled I^aws. 
Yours respectfullv, 

FRANZ C. KUHN, 

M-k-o. Attorney General. 
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EX-SOIJ^IERS. PEEFBRENCE FOB PUBLIC EMPLOYMENT. 
APPLICATION OF STATUTE TO THE APPOINTMENT OP 
COURT OPPICBKS IN THE CIRCUIT COURTS. 

Januarv 11. 1012. 
Mr. John Luikins, 210 Columbus St., Grand Haven, Michigaa: 

Dear Sir — Your letter of recent date received and contents noted. In 
reply thereto would say tliat the act now in force to prefer ex-soldiers 
for public emplovnient is Act No. 329 of the Public Acts of W07, amend- 
ing the statute in force prior thereto. The only decisions of the Su- 
preme Court which bear upon the construction of this statute are Ellis 
vs. Common Council of Grand Rapids, 123 Mich, 567, and Patterson 
vs. Boron, 153 Mich. 313. 

These cases, however, throw but little light upon the question which 
you ask other than that the statute is a jienal one and should be strictly 
construed. The decision of the court in Patterson vs. Boron also in- 
dicates that it does not apply to officers generally. Taking the statute 
as a whole, I have very serious doubt if it would apply to the appoint- 
ment of a court officer for the circuit courts of this State. 
Respectfully yours, 

FRANZ C. KUHN, 

M-k-o.' Attorney General. 



COUNTY ROAD SYSTEM. Board of BuperviBors required to submit 
question of rescindiug iipou properly signed petitions. 

January 12, 1912, 
Mr. \Vm. H. Yeamd. Prosecuting Attorney, Cadillac, Michigan: 

Dear Sir — ^Your letter of the 6th instant received and contents noted. 
You ask if it is mandatory upon the board of supervisors of any county 
to submit to a vote of the people the proposition of rescinding the 
adoption of the county road system when preseeted with properly 
signed petitions from each of the townships,' cities and villages. 

In reply thereto would say that Section 28 of Chapter 4 of Act 283, 
of the Public Acts of 1909, provides in part, as follows: 

"The board of supervisors of any county which has adopted or may 
hereafter adopt the county road system may upon petition of ten free- 
holders residiog in each of the several townships, incorporated villages 
and cities in the county, submit the question of rescinding the vote by 
which* it was adopted, etc." 

In the case of Keefer vs. Hillsdale County Supervisors. 109 Mich. 645, 
the Supreme Court held that it is not within the discretion of the board 
of supervisors to refuse to call an election for a resubmission of the 
question of local option upon presentation of a petition answering the 
requirements of the statute. Again in the case In re Willson, 160 Mich. 
42, it was held that tie same provision of the statute was mandatory. 
The language of the statute. Section 13 of Act 183 of the Public Acts 
of 1S90, reads as follows: 
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"Such resolution of prohibition shall take full effect in such county 
on the first day of May next folloft-ing its adoption and shall not be 
subject to rei)eal by the board of 8Uj)erv)8ors within two years next 
thereafter, after the exyiiration of which period the board may again on 
petition, etc., repeal such resolution." 

It is my opinion that the language of Section 28 of Chapter 4 of 
Act 283 oif the Public Acts of 1900, would be construed by the courts 
to be mandatori- and the board of supervisors would not be justified 
in refusing to submit the question if the proper petitions therefor are 
submitted to it. 

Eespectfnlly yours, 

PRANZ C. KTHN, 

M-k-o. Attorney General. 

INHERITANCE TAX L.WV. DISCHARGE OP EXECUTOR. The 
executor and his bondsmen are liable for an inheritance tax notwith- 
standing his discharge by the probate court. 

January 11, 1912. 
Hon. William M. Snell, Jud^e of Probate, Sault Ste. Marie, Michigan: 

Dear Sir — In the matter of the inheritance tax upon transfers in 
the Estate of William Power, deceased. 

I have vonr commnnication of January 5th, relative to the above mat- 
ter. I assume therefrom that you question our position in regard to 
the liability of the executor or his bondsmen for an inheritance tax 
after entry of an order of discharge in your Court 

In reply thereto would say your attention is respectfully challenged 
to the provisions of Section three'of the Inheritance Tax Law, which 
provides in part: 

"Every such tax and the interest thereon herein provided for shall 
be and remain a lien upon the property transferred until paid, and the 
person to whom the property is so transferred and the administrator, 
executor, and tnistee of every estate so transferred, shall be personally 
liable for such tax until its payment." 

If we had nothing other than the above quoted language upon which 
to depend, it must be clearly evident that there is but one method where- 
by an executor or administrator (and any liability attaching to the 
executor or administrator equally applies to the bondsmen thereof) can 
be relieved from the liability for the inheritance tax expressly prescribed 
by the above quoted statute. However, in addition to the above quoted 
language. Section three also provides that : 

"But no executor, administrator or trustee of an estate, in settlement 
of which a tax under the provisions of this act, shall be dischai^ed and 
the estate or trust closed by a decree of the court, unless there shall be 
produced a receipt signed by the county treasurer and sealed and 
countersigned by the Auditor General, or a copy thereof, certified by 
the county frensurer, or unless payment of the tax has been deferred as 
prescribed by Section sCT^en of this act." 

It will be observed that the production of a receipt signed by the 
county treasurer and countersigned by the Auditor General is a condi- 
tion precedent to the discharge of any executor or administrator by 
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the Probate Court Any purported order of discharge entered by the 
Probate Court without the production of such receipt in those cases 
in which there J8 an inheritance tas due would be absolutely void. The 
Judge of Probate, the same as all other officials is absolutely bound 
by the statute and any act upon his part, even though in the utmost 
good faith, cannot tend to relieve persons fi-om a liability prescribed by 
statute. 

I have expressed the foregoing for the purpose of showing our position 
in this matter, I thoroughly appreciate your situation and wish you 
to understand that we are ready, willing and anxious to co-oi>erate with 
you in every way in order to have an amicable adjustment of this 
matter. Occasionally one of tlieee matters slip by the Judge of Pro- 
bate and the fact that you have taken this action does not necessarily 
subject you to any censure. Acting upon your suggestion, we have 
written Mrs. Lane and reijueBted that this claim be paid at once. If 
she fails to respond within a reasonable time, we will follow this with 
a stronger letter. I have no doubt but the matter will be adjusted to 
the entire satisfaction of all. I greatly appreciate your communicatioQ 
and thank you for your hearty co-operation. 

Very respectfully, 

FRAMZ C. KUHN, 

Irm. Attorney General. 



PEIMABY ELECTION LAW. PARTY ENROLLMENT. PARTY 
AFFILIATION. The voter's party affiliation should be written 
rather than stamped. 

January 11, 1912. 
Mr. T. n. Gillis, City Clerk, Traverse City, Michigan: 

Pear Sir — I have your communication of January 0th, enclosing four 
proposed styles of enrolling voters in the party enrollment book. You 
ask whether rubber daters and stamps are permissible. 

In reply thereto will eay I know of no objection to inserting the date, 
the municipality of which the voter is a resident with a rubber stamp. 
Section of Act 279 of the Public Acts of 1911 provides in part: 

"It shall be the duty of the enrollment board to write the name of 
the political party or organization given by a person making application 
for enrollment and ditto marks shall not be used to indicate any voter's 
political affiliation." 

In view of the above quoted provision, it would seem safer in every 
case to write ntther than stamp a voter's party affiliation. I am inclin^ 
to believe that it would be safer to use your proposed form number three 
in every instance. The proposed forms are herewith returned. 
Very reapectfullv, 

FRANZ C. KUHN, 

Ij-ra-o. Attorney General. 
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PRIMARY ELI5CTI0N LAW. ENROLLMENT BOARll. LOCAL 
ACTS, Where a local act requires enrollment board to be in session 
and conflicts with general act, the latter is controlling, 

January 11, 1912. 

Mr. Fred J. B. Sevald. Attorney -at Law, 6U Union Tnist Building, De- 
troit, Michigan: 

Dear Sir — I have your communication of January 10th, relative to our 
primary election law. You refer to Act 436 of the Local Acts of 1907, 
■which is an act to regulate the time of opening and closing of the 
polls in the Townships of Ecorae and Springwells, in which you state 
that it is provided: 

"That the polls shall be open at seven o'clock a, m. standard time and 
close at eight-thirty o'clock p. m. standard time." 

You also call our attention to Section five of Act 60 of the Public 
Acts of 1911, which requires the polls to be kept open from seven o'clock 
in the forenoon until five o'clock in the afternoon and no longer. Sec- 
tion five of Act 281 of the Public Acts of 1909 requires enrollment 
boards to be in session 

"During the same hours that the polls are required to be open at a 
general election." 

You ask to be advised of the time that the enrollment board should be 
in session in the election districts of the townships of Ecorse and 
Bpringwells. 

In reply thereto would say it is my opinion that it was not the intent 
of the legislature in the passage of the General Primary Election Law 
to recognize local provisions where they conflict with the general law. 
It will be observed that section five of the general primary election act 
requires the enrollment boards to be in session during the same hours 
that the polls are required to be open at a general election. It is there- 
fore my opinion that the time during which the polls should be open 
as prescribed by the general law is controlling in this case and that 
the enrollment board in the Townships of Eeorse and Springwells need 
not be in session longer than five o'clock in the afternoon. 
Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT BOARD. The Board 
of Election Inspectoi-s eonatitutes the enroliment board of the prim- 
ary election law. 

January 11, 1912. 

Mr. Robert Snyder, Supervisor, Marlette, Michigan: 

Dear Sir — I have your communication of January 9th, in which you 
ask who constitutes the enrollment board. 

In reply thereto would say Section 5 of the General Primary Election 
Act expressly provides that : "The various boards of election inspectors 
provided for by the provisions of the General Election or other law, 
shall constitute an enrollment board." 



222 ANNUAL REPORT, 1912. 

Accordingly it Ib the board of election inspeetops and not the board 
of registration that constitutes the enrollment board under the Primary 
Election law. 

Yours respectfully, 

FBANZ C. KUHN, 
L-k-0. Attorney General. 



SCHOOL BOARD. RESIGNATION. The resignatioa of the moder- 
ator of a school district ^ould be presented to the school board 
rather than to the Governor. 

January 11, 1912. 
Hon. Chase S. Osbom, Governor, Lansing, Michigan ; 

Dear Sir — I have before me the communications of Frank W. Mar- 
shall, under date of December 21, 1911 and January 2, 1912, together 
with data attached thereto which you have referred to this depart- 
ment. The communications indicate that Mr, Marshall is tendering his 
resignation to you as Moderator of School District No. 3, Valley Town- 
ship, Allegan county. His resignation should be presented to the school 
board and not to the Governor. My attention has not been called to 
any provision of the statute making it the duty of the Governor to 
receive or accept the resignation of a school district officer. I will be 
pleased to confer with you personally in regard to the other matters 
contained in Mr. Marshall's communications and the data in question 
is herewith returned. 

Very reapectfullv vours, 

FRANZ C. KUHN. 

L-m-o. Attoriiey General. 



SCHOOL OFFICERS. FAILURE TO QUALIFY. APPOINTMENT 
OF SUCCESSOR. TERM OP OFFICE. 

January 12. 1912. 
Mr. E. T. Blackney, Commissioner of Schools, Port Huron, Michigan: 

Dear Sir — Your communication of January 2nd, addressed to Hon. 
L. L, Wright, has been referred to this department for re])]y. Your 
communication reads as follows: 

"lu one of our districts the officers are having some trouble. 

It seems that a Mr. Bates has been the Moderator for two years previ- 
ous to last July but it just now comes to light that he did not file his 
acceptance or affidavit. 

At the last annual meeting he was re-elected by the people but failed 
again to file his accefitance or aCBdavit. No one ever asked him to file 
his acceptance or affidsvvit and the matter was not eien mentioned in 
any way by any one. 

At the expiration of the ten days after the annual meeting the director 
and treasurer held a meeting and appointed another man to act as 
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intention of the director and treasurer to appoiat another man in his 
pjace. 

Ab soon as what had been done in this board meeting became known 
Mr. Bates offered hie acceptance but the director refused to receive it. 

Will yon tell me who in jour opinion is Moderator? 

Can two officers declare an office vacant after the ten day limit with-, 
ont saying anything to the third officer in such a case." 

In reply thereto will say Section 4670 of the Compiled Laws of 1897, 
as amended, being Section 51 of the pamphlet of General School Laws, 
revision of 1909, provides in part: 

"Within ten days after their election or appointment the several 
officers of each echool district shall file with the director written ac- 
ceptances of the office to which they have been respectively elected or 
appointed, accompanied by an affidavit, etc." 

Section 4667 of the Compiled Laws, as amended, being Section 48 
of the pamphlet of school laws, provides in part: 

"A school district office shall become vacant immediately upon any of 
the following events : 

• • • • • Seventh- His neglect to file his acceptance of office, or 
to give or renew any official bond according to law." 

Section 4(i68 of the Compiled Laws of 1897, as amended, being Sec- 
tion 49 of the pamphlet of school laws of 1909, provides: 

"In case any one of the district offices becomes vacant, the two re- 
maining officers shall immediately fill such vacancy; " " " • Any 
person elected or appointed to All a vacancy in a district office shall 
hold such office until the next succeeding annual meeting, at which time 
the voters of the district shall fill such office for the unexpired portion 
of the term." 

We are of the opinioo that in accordance with the statement of facts 
contained in your letter, Mr. Bates' f.iilnre to qualify within the time 
limit prescribed by law after his being elected the second time, con- 
stituted a vacancy in the office of Moderator which the two remaining 
members of the district board had the right to fill. We are further of 
the opinion that the successor thus appointed ia entitled to hold office 
only until the next succeeding annnal meeting, at which time the voters 
of the district shall elect a successor who shall hold office for the un- 
expired portion of the term. However, we beliCT'e that although Mr. Bates 
failed to qualify for tlie office to which he was duly elected the first 
time within the time limit prescribed by law, the fact that he exercised 
the duties of the office would at least make him a de facto officer and as 
such de facto officer his acts while in office and up to the time of the 
appointment of his successor are valid. 

Very respectfully, 

FRANZ C: KUHN, 

Me-o. Attorney General. 
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TAXATION. PERSONAL PROPERTY. Assessed where kept tlirough- 
ont the year. Personal property on farm in two townships. 

January 12, 1912. 
Mr. Charles H, Hayden, Prosecuting Attorney, Lansinpf. Michigan : 

Dear Sir — Your letter of the 3d instant received and contents noted. 
You state that a certain fanner is in possession of a farm in Alaiedon 
township, Ingham county, which he works on shares and upon which 
he keeps his live stock, tools and other personal pmiierty during the 
entire year; that he lives in a house upon a piece of land situated in 
Meridian township which is contiguous to highway between the said 
house and farm, but does no farming upon the ground occupied by him 
in Meridian township; that the fanii is owned by a different person 
than the owner of the property where the house is located; that the 
personal property in question has been assessed in both townships, and 
you wish to be advised as to which township is entitled to the tax. 

The general rule relative to the assessment of personal property is 
set forth in Section .S836« of the Compiled Ijaws, being Section 13 of 
the General Tax Iaw. There are, however, certain enumerated excep- 
tions to this rule found in Section 3837 of the Compiled Laws, being Sec- 
tion 14 of the General Tax Law. 

The question to be determined is whether the property referred to 
should be assessed under Section 14 of the General Tax Ijaw or that 
part of Section 17 which reads as follows: 

"Provided, That whenever the owner or occupant shall reside upon 
contiguous tracts or parcels of land which lie in two or more districts, 
then the personal property of such owner or occupant shall be assessed 
in the assessment district where such owner or occupant resides at 
the time the asse«sment is made," 

This language was held applicable to personal property located on a 
farm which was in two assessment districts, in an opinion given by 
Attorney General Horace M. Oren, under date of December 18, lfl02, 
to Mr. Frank Biddle, Big Rapids. Michigan. This opinion, howe\-er. in 
my opinion, does not govera under tlie circumstances enumerated by 
you. The general spirit and intent of the tax law was to have personal 
property assessed where located wlien kept throughout the year upon a 
farm for use in connection with said farm. Where there are contiguous 
parcels of land going to make up a farm, the personal property used 
in connection therewith would necessarily be used more or less in both 
townships, and in that case the personal property would be assessed in 
the township where the jxtsou having control resided, A jwrson might 
i-eside in a dwelling house in a village and be the owner of a farm located 
across the road in a township. In that case it is my opinion that the 
personal pr<iperty would be assessed under Section 14 of the General 
Tax Law, and not in the village. 

1 can reach no other conclusion under the facts submitted than that 
the assessment of the pei-sonal property sitimte on and used in connec- 
tion with said farm was pi-operly assessed in the township of Alaiedon. 
Respectfully vonrs. 

FRANZ r. KT-HN, Q(wk 

M-k-o. Attorney (Jeneral. o 
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PRIMARY ELECTION LAW. ENROLLMENT. A person who enrolls 
as a member of a local imlitical party in January «mnot par- 
ticipate at the August primary as a member of an existing political 
party unless he ohan^ces his partv affiliation at the April eiirolliuent. 

ENROLLMENT BOARD. All members on the enrollment board should 
be present and conduct the enrollment. 

COMMISSION FORM OF GOVERNMENT. Where a city is not under 
commission form of government. Section 16 of the primary election 
law has no application. 

January 12, 1912. 

Mr, John O'Hara, City Attorney, Irou Mountain. Michigan : 

Dear Sir — I have your communication of January 4th, in which you 
Rubmit a number of inquiries under the General Primary- Election Law. 

In reply thereto would say it appears from your first inquiry that 
the only political parties which participate in your city election are 
the Peoples and Citizens Party, and that national party lines have not 
been drawn in the election of city officers. The inquiry presented is 
whether a voter who enrolls for the city election as a member of the 
Peoples Party would have to change his enrollment in April in order 
to participate as a member of one of the national parties in the August 
primary. 

In reply thereto would say a voter must be enrolled with the political 
party which he names. (See Section 6 of Act 279 of the P. A. of 1911). 
Accordingly, if an elector is enrolled on the last Saturday in January 
as a member of the Republican party and that party has no candidates 
in your city election, such elector would be prevented from participa- 
ting in the city primary election owing to the fact that the party with 
which he has affiliated has no candidates for office. If on the other 
hand, an elector enrolls as a member of the Peoples or Citi- 
zens political party and participates in the city primary' election, he 
cannot participate as a member of one of the national political parties 
at the August primary without changing his enrollment. Any person 
may on any enrollment dav change his partv affiliation. (See Section 
11 of Act 281 of the P. A. of 1909) . 

You also ask whether it is necessary for all of the members of the 
enrollment board to be present and sit on enrollment day. 

In reply thereto would say my attention has not been called to any 
provision authorizing less than the full menibership of a board to be 
present and conduct the enrollment. The safer course to pursue is to 
have yie entire board at the enrollment. 

Your third inquiry relates to Section 16 of Act 27fl of the P. A, of 
1911. which section provides in part that the general primary election 
act shall not apply to any city which may adopt a commission form of 
government or in which city officers are elected on a non-partisan 1)allot 
except as the charter thereof may make the provisions of the general 
primary election act applicable. 

There is no necessity for discussing this proposition as it does not 
apply to your city. Your communication discloses that you ha%-e politi- 
cal parties in connection with your city elections, although such politi- 
cal parties may not bear tlie name of the regular national political par- 
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ties. Therefore, your city officers caanot be Raid to be elected upon a 
non-partisan ballot. I cannot see that you are in anjwiae concerned 
with tbie provision of the statute. Trusting the foregoing sufficiently 
advises you, I remain, 

Yevy respectfully, 

FBiNZ C. KUHN, 
L-m-o. Attorney General. 



CITY CHARTER. GOVERNMENT. CLERICAL ERRORS. A cleri- 
cal error may be corrected in a proposed city charter before being 
finally printed or distributed by the city clerk, 

January 12, 1012. 
Hon. Harry D. Jewell, 221 Houseman Block, Grand Rapids, Michigan : 

Dear Sir — I have your conmiunication of January 5th, relative to the 
proposed new charter for the City of Grand Rapids, a copy of which 
you have forwarded to me. It appears from your communication that 
after the charter had been signed by the Governor, but before the time 
limit in which the same should be filed with the City Clerk, it was 
discovered that a clerical error had been made by the stenographer in 
preparing the copy for the printer. That in line eight of Section 29 
of title XVIII, on page 38, the word "thirty" was erroneously inserted 
and printed instead of the word "twenty", the latter being the word 
adopted by the Charter Revision Committee. That subsequently this 
error was called to the attention of the Governor and he permitted cor- 
rection and made a memoranda, which memoranda reads as follows: 

"This alteration is approved. Chase S. Osborn, Gov." 

The proposed charter discloses that the word ''thirty" is stricken out 
and that there is inserted in lieu thereof the word "twenty," Your 
commnnication also states that 

"The copies of the new charter prepared by the City Clerk and dis- 
tributed upon which the voters are to express their approval or dis- 
approval contains the word (twenty) as intended by the commission." 

You ask: 

1. Was this error properly corrected and ia the printed copy as pre- 
pared and distributed by the City Clerk the legally proposed charter? 

2. If the charter as so printed is approved by the voters what will 
be the limitation of the period for pensions for Policemen and Firemen 
provided for in that section?" 

In reply thereto would say the error was merely a clerical one^ which 
I assume from your communication was corrected before the proposed 
new charter was finally printed or distributed by the City Clerk. The 
proposed charter as finally passed by the Charter Revision Committee 
contains the word "twenty" and the proposed charter as actually and 
finally approved by the Governor is the proposed charter finally passed 
by the Charter Revision Committee. It is my opinion that the error 
was remedied and that if the proposed charter now before the electors 
is approved by them that it would become the charter of the City of 
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Grand Rapids and that the word "twenty" rather than the word "thirty" 
will be included in the section and title to which you refer. 
The copy of the proposed new charter is herewith returned. 
Very respectfully, 

PBANZ C. KTJHN, 
L-m-o-encl. Attorney General. 



SCHOOL LAW. TT'ITION. Board of education not authorized to pay 
tntion unless written application is made <hi or before the day speci- 
Ued by law. 

January 12, 1912. 

Hon, Luther L. Wright, Superintendent of Public Instruction, Lansing, 
Michigan : 
Dear Sir — I have your communication of Januarv 9th, in which yon 
refer to Act 65 of the Public Acts of 1909, being Sections 337 to 340 
inclusive of the compilation of school laws, revision of 1911. You ask 
whether the board of education has the authority to pay tuition when 
written application is not made on or before the day specified in the law. 
, In reply thereto would say said Section 337 provides in part: 

"That a parent or the legal guardian of such children, or the person 
in parental relation to such children, shall give written notice to the 
district board or board of education on or before the fourth Monday 
of June that Buch children desire to attend one of the three nearest high 
schools during the ensuing year," 

It is my opinion that there should be a compliance with the above 
quoted section as a condition precedent to the right of any board of 
education to pay the tuition of a child to a high school. 
Very respectfully, 

FRANZ C. KUHN, 
L-m-o, Attorney General. 



OFFICER. SUPERINTENDENT OF POOR. Person born in England 
but who in the year 1885 declared his intention to become a citizen of 
the United States is eligible to appointment. 

January 12, 1912. 
Mr. Albert W. Black, Prosecuting Attorney, Tawas City, Michigan: 

Dear Sin — I have your communication of Januar*' 10th, in which you 
state that a certain person was appointed to fill a vacancy on the board 
of superintendents of the poor. That the person so appointed was bom 
in England, come to the United States when a small boy and in the 
year 1885 declared his intention to become a citizen of the United States. 
Yon ask whether he was eligible to the appointment in question. 

In reply thereto would say if we may assume that only electors are 
eligihle to hold the ofiice in question, it would seem that the person 
under your statement of facts is entitled thereto. Every male inhabitant 
of foreign birth who has resided in the State two years and six months 
prior to tte 8th day of November, 1894, and who has declared his inten- 
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tion to become a citizen of the United States two .years and six montbg 
prior to said last named day is an elector. (See Section 1 of Article 
III of the Constitution.) It is also assumed that tlie api>ointee qualified 
for the office and is acting in such capacit;\'. This being true, his rigbt 
thereto can only be questioned in a proper proceeding instituted for that 
purpose. 

Very i-eppectfnllv. 

FRANZ C. KUHN, 
L-m-o. Attorney General. 



PRIMARY ELECTION LAW. NUMBER OF POLITICAL PAETIBB. 

There is no limitation as to the number of political parties that may 

be in the field. 
ENROLLMENT. A voter can participate in a primary election CMily 

nith political party with which he is enrolled. 

January- 12, 1912. 
Mr. S. L. Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — I have your communication of January 10th, in which you 
submit a number of inquiries under the General Primary Election Law. 

In reply thereto would say there is no limitation as to the number of 
political parties that may be in the field. A voter is entitled to be enrolled 
with the political party which he names. Thereafter and until he 
changes his party affiliation by re-eurolIing on a regular enrollment day, 
he cannot participate in any primary election except with the political 
party with which he is affiliated and as indicated by his enrollment. 
If a voter enrolls with a political party that subsequently has no ticket 
in the field, he will not be afforded an opportunity to participate in the 
primary. 

Sectiou i of Act 279 of the Public Acts of 1911, requires a new en- 
rollment. The voters must proceed as though they had never been en- 
rolled uuder a primary election law. 

If a voter for the purpose of participating in city elections enrolls; 
for instance, under the name of the Citizens' Party, he cannot become 
affiliated with any other party until he has changed his enrollment, 
which he can do on any regular enrollment day. 

Very refipectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General, 
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CONVICTS. INDETERMINATE SENTENCE. Where the mmimiim 
term of sentence fixed by the court exceeds one-half the maximum 
term prescribed by law, the excess of the minimum term is disregarded 
and the sentence is a valid minimum sentence for one-half tlie maxi- 
mum term prescribed by law. 

January 12, 1912. 

Hon. Nathan F, Simpson, Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — W'e are in receipt of an unsigned communication under date 
of January 8th, from an inmate of Jackpon prison, the nnmber appear- 
ing upon the letter being 8309. The writer states that October 9, 190.1 
he was charged with the crime of murder and on December 18th, 1905 
was convicted of manslaughter and sentenced to the Michigan State 
Prison for the maximum term of 15 years and the minimum term of 
S years witii a recommendation that he serre 12 years. He states that 
he believes his sentence is illegal for the reason that the minimum term 
exceeds one-half the maximum term. 

The writer of this letter is correct in his contention that the minimum 
term is excessive but is wrong in his contention that the sentence is for 
that reason ill^al. The sentence is a legal sentence for the maximum 
term of 15 years and the minimum term of 7^/^ years. In other words, 
the excess of the minimum term over ly^ years would be disr^arded and 
the sentence held to be a legal sentence for the maximum term of 15 
years and the minimum term of 7*^ years. 

Yours respectfully, 

FRANZ C. KUHN, 

L-a-h-o. ■ Attorney General. 



STATE BOARD OF ASSESSORS. When a member of the State 
Board of Assessors other than the governor is absent from a session of 
the ^oard the govra-nor should sit as a member and participate in the 
proceedings in order that the action of the board may be legal. 

January 12, 1912. 
Hon. Chase S. Osbom, Governor, Ijansing, Michigan: 

Dear Sir — In reply to your request for an opinion upon the question 
of whelher or not in the absence of one of the members of the State 
It'o.Tni of Assessors it is necessary that you act with the other mem- 
bers in preparing the assessment roll, pursuant to the provisions of 
Act 282 of the Public Acts of 1905, as amended by Act 49 of the Public 
Acts nf 1909, I would say that Section five of Article X of the revised 
constitution authorizes tiie legislatui-e to provide by law for the assess- 
ment of certain property by a State Board of Assessors, of which the 
Governor shall be ex officio a member. Section one of Act 49 of the 
Public Acts of 1909 provides that the Board of State Tax Commisaionei's, 
together with the Governor, shall ex officio constitute a State Board 
of Assessors. The Board of State Tax Commissioners is composed of 



three members and the State Itoard of Assessors is therefore rompiMe^ 



230 ANNUAL REPORT, 1912. 

of four members. In order that a legal meeting of the Board may be held, 
a majority of the members of the Board should act. Therefore, in the 
absence of one of the other members of the Board, the Governor should 
sit lis a member and participate in the proceedings in order to make 
th-3 action of the board legal. 

Very respectfully, 

PEANZ C. KUHN. 
Ija-m-o. Attomeiy General. 



PRIMARY ELECTION LAW. ENROLLMENT. A person who has 
enrolled prior to the passage of Act 279, P. A., 1911, is not an en- 
rolled Toter under the latter act. Every voter is re<]uired to re^nroll. 

ENROLLMENT BOARD. MEMBERS. The enrollment board con- 
sists of the Board of Election Inspectors provided by the general elec- 
tion laws. 

ENROLLMENT DATS. Failure to hold an enrollment is a misde- 
meanor. The regular enrollment days are the last Saturday in Jana- 
arv and the first Mondav in April. 

ENROLLMENT BY AFFIDAVIT. The primary Election Law au- 
thorizes the enrollment of a voter by affidavit. 

VOTER. NEW POLITICAL PARTY. A voter must be enrolled 
either on the last Saturday in January or the first Monday in April 
or by affidavit if he wishes to vote, unless he is a member of a new 
political partv. 

VOTER'S NAME. RUBBER STAMPS. The enrollment board 'is 
required to write the name of the political party given by tbe person 
making application for enrollment. The use of rubber stamps for 
this purpoRe is not authorized. 

NEGLECT TO GIVE PARTY AFFILIATION. A voter who neg- 
lects or refuses to give his party affiliation cannot enroll. 

SICKNESS OR UNAVOIDABLE ABSENCE. MINORS. A per- 
son who on account of sickness or unavoidable absence or was not 
of age on enrollment day may have his name enrolled on primary elec- 
tion day upon making the proper oath. 

CHANGli; OF PARTY AFFILIATION. Voters desiring to change 
their i>arty affiliations may do so by making application to the enroll- 
ment board on enrollment day, 

SESSIONS OF ENROLLMENT BOARD. NOTICE. Enrollment 
Board required to be in session during the same hours prescribed by 
general elettion law. Notice required of the time and place where 
the board will be in session. 

Januai-y 18, 1912. 
Hon. Frederick C. Martindale, Secretary of State, liansing, Michigan: 
Dear Sir — We are receiving many inquiries relative to the enrollment 
feature in the Primary Election Law, which leads me to believe that 
it is not generally understood, I therefore take this niean.s of explain- 
ing the requirements relative to party enrollment. 

Ist. Section four of Act 279 of the Public Acts of 1911, requires 
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every voter to enroll. The fact that a person may have beeu enrolled 
under any former act does not constitute him an enrolled voter under 
the present law. The above Be<^^tion expressly provides that no elector 
shall be deemed a fiQalified enrolled elector who has been enrolled prior 
to Aupnist Ist. 1911. This is mandator^- and every voter who desires 
to participate in a primary election is required to enroll. 

2n<l. The enrollment Ixiard in each cane is the board of election inspec- 
tors, the latter board being provided for in the General Election rja.w. 
(See Section five of Act 281 of the Public Acts of 1900.) Any enroll- 
ment board or the members thereof failing; to hold an enrollment to 
afford the voters an opportunity- to become enrolled shall upon conviction 
thereof be deemed guilty of a misdemeanor and are subject to the 
penalties prescribed in the General Primary Election Act. (See Sec- 
tion six of Act 279 of the Public Acts of 1911.) 

3rd. There are two enrollments days provided for during the present 
year, namely, the last Saturday in January and the flrst^Monday in 
April. It is the duty of every enrollment board in this State to be in 
session on each of these days to aflford voters an opportunity to enroll. 
Personal application must be made to the enrollment board for en- 
rollment on each of these days. 

4th. A voter may also become enrolled by delivering to the city or 
township clerk or the officer in choice of the enrollment book, at any 
time, a written request for such enrollment accompanied by affidavit 
setting forth that he is a qualified elector and that it is his bona-flde in- 
teoticMi to affiliate with the political party in which he seeks to enroll. 
This affidavit may be delivered personally or may be mailed to tiie 
township or city clerk, as the case may be. If, howerer, a voter enrolls 
by affidavit he cannot participate in any primary election that shall 
occur within two months from the date of such enrollment. 

5th. A voter who has not enrolled in the manner above provided (ex- 
cept as hereinafter specified) cannot participate in and will not be 
permitted to vote at a primary election. 

6th. The enrollment board is required to write the name of the 
political party given by a person making application for enrollment and 
section six of Act 279 of the Public Acts of 1911, racpressly preHcrit>e8 
that ditto marks shall not be used to indicate any voters political affilia- 
tion. The use of rubber stamps for this purpose is not authorized. 

7th. If a qualified voter applies for enrollment but neglects or re- 
fuses to give the name' of his party, or if he has none, he shall not be 
enrolled by the enrollment board. 

8th. A qualified elector who failed to have his name enrolled on en- 
rollment day by reason of sickness or unavoidable absence and who is 
a qualified elector on primary election day, or any person who may not 
have become twenty-one years of age, or a qualified elector until after 
enrollment day, may have his name enrolled on primary election day up- 
on making oath to any of the foregoing facts. Any person who has been 
enrolled but has changed his residence may, by procuring a certificate of 
enrollment, or by satisfying the enrollment board of the new precint,. 
be enrolled in the new precinct and may vote therein, 

ftth. Whenever an enrolled voter has changed bis party affiliation and 
desires to be enrolled as a member of another political party, he may 
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do 80 personally making appli^jatiou to the enrollment board on any 
enrollment day. 

Iflth. The enrollment board is required to be in session during the 
same hours that the polls are required to be open at a general electioQ, 
which is from seven o'clock in the forenoon until five o'clock in the after- 
noon. The enrollment board is required to give notice of the time and 
place where tbey will be in session. The sessions of the board shall 
be held at Buch place as shall be designated by the board. 
Very respectfully, 

FRANZ C. KUHN, 

Irm-o. Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT CITY PRIMARIES. 
An enrollment must be held at the time prescribed by law regardless 
of whether there is a primary election in a city, 

January 18, 1912. 
Mr. J. C. Knight, City Attorney. Norway, Michigan: 

Dear Sir — I have your communication of January 16th. relative to 
the enrollment feature of the General Primari' Election Law. You state 
that you have advised the council that there need he no enrollment in 
your city until the first Monday in April. You ask for my opinion in 
the matter. 

In reply thereto would say my opinion is directly opposite to your 
position. Section four of Act 279 of the Public Acts of 1911, expressly 
provides that : 

"The voters in the various political parties shall be afforded an oppor- 
tunity to become enrolled voters of the particular political party with 
which they are afllliated on the first Monday in April preceding the 
August primary election and on the last Saturday in January of each 
year." 

We have construed this language to mean that it is mandatory upon 
each enrollment hoard throughout the State to be in session on the last 
Saturday in January in order that voters may be affoi*ded an oppor- 
tunity to enroll. The fact that you have no city primaries in your city 
has absolutely nothing to do with the question. Neither will the fact 
that the electors will not have an opportunity to vote at a primary elec- 
tion until August change the situation. It is not a question of policy 
but a question of law. The law seems very plain and it is my opinion 
that there should be a strict compliance therewith. 

Ver^' res|)ectfullv, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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PRIMARY ELECTION LA\y. CITIES OF LESS THAN 70,000 POPU- 
LATION. Primary election law applicable in sucli cities only when 
adopted by the voters. 

PRIMARY ELECTION LAW. CANDIDATES FOR TOWNSHIP 
OFFICES. The primary election law has uo application to candidates 
for township offices. 

January 18, 1912. 
Mr. M. J. Gue, Prosecnting Attorney, Midland, Michigan: 

Dear Sir — I have your eonununicatJon of January 16th, relative to 
the primary elections in cities of less than 70,000 population, in which 
you ask whether nominations for city offices, in such cities, to be filled 
at the spring election, are to be nominated at primaries. 

In reply thereto would say I understand that the primary election law 
applies in such cities only where adopted by the voters thereof. Your 
attention is directed to Section 44 of Act 279 of the Public Acts of 1911, 
which provides in part : 

"The primary election in cities having adopted the direct voting 
system for the nomination of candidates for city offices to be voted for 
on the first Monday of April provided for in this act shall be held on 
the first Wednesday of March preceding such April election." 

I may also say that the primary election law does not apply to nomi- 
nation of candidates for township offices. 

Very respectfully, 

FRANZ C. KUHN, 

I^m-o. Attorney General. 



COUNTY KOAD COMMISSIONERS, BOARD OF. ELECTION AND 
TERM OF OFFICE. 

January 18, 1912. 
Mr. Lonis H, Osterhoos, Prosecuting Attorney, Grand Haven, Michigan: 

Dear Sir — Your letter of the 13th instant received and contents noted. 
Id reply thereto will say that in my opinion the amendment to Section 
6 of Chapter 4 of Act 283 of the Public Acts of 1909 by Act 148 of the 
Public Acts of 1911 extends the term of office of the county road com- 
missioners appointed in your county to the first day of May. 191.^. That 
at the spring election jn 1913 a board of county road commissioners 
not exceeding three in number shall be elected in the manner provided 
for in said Section 6 of Act 148 of the Public Acts of 1911. 

An examination of Section 7 of Act 28^ of the Public Acts of 1909. 
indicates that it was the intent of the Ijcgislature that the county board 
of commissioners should be three in numl>er and one elected biennially 
for the full term or six years, after the board is elected in the first in- 
stance, I think you will find that the amendments made to the act in 
1911 were largely for the purpose of eliminating the inconsistencies of 
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the original statute, I do not find any authority in the act for reducing 
the number of commissioners below three in number. 

Hespectfullv .yours. 

FRANZ C. KUHN, 
M-k-o. Attorney Geueml. 



MORTGAGE TAX LAW. Mortgage tax determined upon the greatest 
amount for which each mortgage can under any circumBtances become 
security. Where mortgage is to seetire the payment of a yearly 
amount during the lifetime of grantee, tax determined by use of 
Northampton mortality table. 

January 18, 1912. 

Mr. Oscar Berg, Register of Deeds, Muskegon, Michigan : 

Rear Sir — Your letter of the 16th instant received and contents noted. 
You state that two mortgages have been left with you for recording 
and you wish to know whether they come within the provisions of Act 
91 of the Public Acts of 1911 so as to require the payment of a tax 
under said act. The first one referred to is a mortgage from George A, 
Clipper and wife to Gustav C. Strauss, trustee for the Franklin Woolen 
Company and others. The conditions of this trust deed are as follows : 

"Parties of the first part for and in consideration of the sum of 
|4,000 or Buoh other lesser sum due according to the terms of the pro- 
visions hereinafter contained to them in hand paid by the eaid party 
of the second part," 

And then follows the i^gular covenants of a mortgage or trust deed. 
And among other things, the following: 

"Provided always, and these presents are upon this express condition. 
Whereas, the said George A. Clipper is desirous of purchasing from said 
Franklin Woolen Company such goods, wares, etc., as may be agreed 
upon between them, the same to be sold to him on open account, which 
said ojien account, exclusive of interest, shall not at any time exceed the 
sum of Ji.OOO.OO, and shall not exceed beyond a period of three years 
from this date, unless the said Franklin Woolen Company and said 
Strauss Brothers, at their option, decide to extend the same beyond said 
period. 

"Whereas, said George A. Clipper desires to secure said Franklin 
Woolen Company and said Strauss Brothers for any and all goods pur- 
chased from them as above set forth. 

"Now, therefore, this mortgage is given upon the express conditioii 
that if the said George A. Clipper shall pay when due, according to the 
terms of sale, shall pay any and all accounts for merchandise sold to 
him by the said Franklin Woolen Company and said Strauss Brothers, 
or eitlier of them, and shall also pay interest at the rate of 6% per 
annum, payable semi-annually, from and after the due date of all such 
accounts," etc. 

The second mortgage referred to is given by a man to his wife where 
the consideration named is Jl.OO and other good and valuable considera- 
tions, and containing the following: 

"Provided always, and these presents are upon the express condition 
that if the said party of the first part shall and do will and traly pay i 
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or cause to be paid to the eaid party of the second part the sums meu- 
tioned in and perform all the agreements by said first party to be per- 
formed in a certain written agreement between first and second parties 
hereto, bearing even date herewith. By said agreement it is provided, 
amongst other things, that said first party shall pay the said second 
party the sum of |52.00 per month during her life: Provided that in 
the case C, B., their son, shall die before he becomes of age, or if, after 
he arrives at the age of fourteen years, he shall select another guardian, 
and after he shall arrive at the age of twenty-one, should he live to reach 
that period, then said first party shall pay to said second party the sum 
of f2().0O per month for her support and maintenance, and in case 
another guardian is selected, the sum of |26.00 per month to said guar- 
dian for the support and maintenance of said C. B. until he shall arrive 
at the age of twenty-one years. 

"In case second party shall, after divorce from first party, marry 
again, all right to receive for her support and maintenance any sum 
shall cease, but until said C. B. shall arrive at the age of twenty-one 
years or until he dies, there shall be paid to the said second party or to 
the guardian selected by him, after he arrives at the age of fourteen 
years, should he select a guardian other than his mother, the sum of 
126.00 a month for his support and education, according to a certain 
contract bearing even date herewith, executed by the party of the first 
part and the party of the second part, then these presents and the said 
contract, shall cease and be null and void." 

In reply to your inquiry, I desire to say that in my opinion, both of 
the mortgages in question are taxable under Act 91 of the Public Acts 
of 1911, and that the tax provided for by said act upon the greatest 
amount for which either of said mortgagee can under any circumstances 
become security mugt he paid before said mortgages are recorded. In re- 
gard to the mortgage first above referred to, this is very simple, that the 
tax would be computed H|)on the sum of $4,000. The mortgagee, however, 
should be required to file an affidavit under Section 3 of said Act show- 
ing the greatest amotmt for which it can under any circumstances be- 
come security. 

The second mortgage above referred to is given to secure the per- 
formance by the mortgagor of a contract which does require the payment 
of a specified sum of money, although the greatest amount for which it 
would become security may be said in a measure to be uncertain. In 
other words, the greatest sum for which it might become security is 
?50 per mouth dunng the lifetime of the grantee. It is ray opinion 
that in determining the greatest amount for which this mortgage might 
under any circumstances become security, the same method of computa- 
tion should be employed as is used in determining the cash value of an 
annuity. 

In vol. 2 American & English Encyc. of Law, 2d Ed., page 408, we 
find the following: 

'■In the absence of statute or court rule to the contrary, it is generally 
proper to compute the value of an annuitv bv means of the Northampton 
table." 

The Northampton Mortality Table will be found on page 581 of. 
t'heever's Law and Practice of Probate Courts of Michigan. On page 
582 will be found the rule for determining the present value of any 
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annuity according to the Northampton Mortality Table found on the 
preceding page, 'which is as follows: 

"To find the present value of any annuity, multiply the annuity by the 
8um found opposite the person's age in the table. Person's age 40, 
annuity |250 per year, 10705, the sum opposite 40, multiplied by 250 
gives 12,676.25, the present value of the annuity." 

Fifty-two dollars a month would equal |624 a year. This amount 
multiplied by the sum opposite the age of the mortgagee would give the 
greatest amount for which the mortgage might become security under 
any circumstances, and the tax should be computed accordingly. 
Respectfully vours, 

FRANZ C. KUHN, 

M'k-0, Attorney General. 



SHERIFF. UNDER SHERIFFS. TERM OF OFFICE. ELIGIBIIj- 
ITY TO ELECTION. 

January 18, 1912. 
Mr. Volney W. Ferris, Sheriff, Allegan, Michigan: 

Dear Sir — I have your communication of January 4th, which reads 
as follows: 

"January Ist, 1909, George R. Smith assumed the office of sheriff of 
this county and I was his under sheriff, March 4, 1909, Mr. Smith died 
and I continued as acting sheriff the balance of his term, and was 
elected at the last general election. My term will end January 1st, 
1913, Would I be eligible to run for another term as sheriff?" 

In reply thereto will say Section five of Article VIII of the revised 
constitution of Michigan, reads as follows: 

'■The sheriff shall hold no other oflBce, and shall be incapable of hold- 
ing the ofBce of sheriff longer than four in any period of six years. He 
may be required by law to renew bis security from time to time, and, 
in default of giving such security, his ofRce shall be deemed vacant. The 
county shall never be responsible for his acts." 

Section 2581 of the Compiled I^ws of 1897, reads as follows: 

"Whenever a vacaucj- shall occur in the office of sheriff of any county, 
the under sheriff of such county shall, in all things, execute the otBce of 
sheriff, until a sheriff shall be elected and qualified; and any default or 
misfeasance in ofiBce of such under sheriff in the meantime, as well as 
before, shall be deemed tu be a breach of the condition of the bond 
given by the sheriff who appointed him, and also a breach of the condi- 
tion of the bond executed by such under sheriff to the sheriff by whom 
he was appointed." 

It is assumed fi-om your statement of facts that the vacancy caused 
by the death of Sheriff Smith had not been filled by any special election. 
It will be observed from Section 2581, supra, that whenever a vacancy 
occurs in the ofSce of sheriff, the under sheriff is empowered with the 
right to execute the duties of the office of sheriff until a new sheriff shall 
be elected and qualified. This statute further provides that any default 
or misfeasance in office by the under sheriff while executing the duties 
of the sheriff, in case of vacancy, as well as under sheriff, shall ,W1jk|.> 
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stitMte a breach of condition of the bond given by tbe sheriff who ap- 
poiDted hiiu. It is our view that inasmuch as you did not furnish a 
bond for |10,000.00, required by the provisions of Section 2557 of the 
Compiled Tiawe of 18&7 to be given by the sheriff to the People of the 
State of Michigan upon assuming his office, you were simply acting in 
the capacity of an under slieriff and executing the duties of the office 
of the sheriff because of the existence of a vacancy in that oflBce, 

It is assumed that you were first duly elected to the office of Sheriff 
of your county in the fall of 1910 and that you did not qualify for 
such office until January 1, 1911. If this is true, it is our opinion that 
you did not become sheriff of your county until you properly qualified 
for such office, which was January 1, 1911, and that upon the expiration 
of your term of office on January 1, 1913, you will have only served two 
years as sheriff of your county and are eligible to election for a second 
term. 

Very respectfully, 

FRANZ C. KUHN, 

Mc-o. Attorney General. 



MORTGAGE TAX LAW. Mortgages given to banks and submitted for 
record after January Ist, 1912, subject to mortgage tax. 

.January 18, 1912. 

Mr. Charles B. Carver, Cashier, Elk Rapids, Michigan: 

Dear Sir — Your letter of the 16th instant received and contents noted. 
In reply thereto would say that you were advised that mortgages held 
by a state or national bank given and recorded prior to January 1st, 
1912, were not subject to the tax imposed by Act 91 of the Public Acts 
of 1911. However, mortgages owned by a bank, state or national, 
resident or non-reeideut, upon lands in Michigan, which were not re- 
corded prior to January 1st, 1912, cannot be recorded after that date 
without the payment of the tax prescribed by said act 91. 

This department has never ruled that mortgages owned by a bank 
were not subject to the tax imposed by said act where submitted for 
record after January lat, 1912. 

I am forwarding a copy of this letter to Mr. Charles S. Guile, Register 
of Deeds, Bellaire, Michigan. 

. Respectfully yours, 

FRANZ C. KUHN, 

M-k-0. Attorney General. 



GAME FISH LAWS. HUNTING RABBITS WITH FERRET. PEN- 
ALTY THEREFOR. 

Januarj- 18, 1912. 
Mr. C. W. McNeal, R. F. D. No. 4, Millington, Michigan : 

Dear Sir — Your letter of the 15th instant received and contents noted. 
You wish to be advised as to what section of the law governs in impos- 
ing penaltv for hunting rabbits with a ferret, etc. 

In reply thereto would say that Act 180 of the Public Acts of 1911, 
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an act, entitled "An act to prohibit the huoting of rabbits with ferrets 
or guinea piga." The provisioDs of this act, however, were incorporated 
In Act 275 of the Public Acts of 1911, as you will note by an examina- 
ion of the latter part of Section 15 of said Act 275, I would there- 
'ore advise you that Act 180 of the Public Acts of 1911, ia supeiseded 
by Act 275 of the Public Acta of 1911 and that in case of a violation 
of said law in the particular referred to, the sentence should be imposed 
under Section 20 of Act 275 of the Public Acts of 1911. 
Yours respectfully, 

FEANZ C. KUHN, 
M-k-o. Attorney General. 



TAXATION. PEB80NAL PROPERTY. SALE PRIOR TO ATTACH- 
ING OF LIEN. 

January 18, 1912. 
Mr. G. A. Vandercook, City Treasurer. Jackson, Michigan : 

Dear Sir — Your letter of the 13th instant received and contents noted. 
In reply thereto wonld say that where personal property is sold prior 
to the attaching of the lien for taxes, the purchaser takes it free and 
clear from any lien or liability. See St. Johns National Bank v. Town- 
ship of Bingham, 113 Mich. 203. 

We are not familiar with the provisions of j'our charter but under the 
General Tax Law the assessment against pei-sonal proiierty becomes a 
debt of the person assessed and the ssile of the personal property before 
the lien attaches, which ia December 1st. ciTatos no liability upon the 
part of the purchaser to pay the tax. 

RespectfuHv vours, 

FRANZ C. KUHN. 

M-k-o. Attorney General. 

MORTGAGE TAX LAW. Payment of tax on mortgage recorded prior 
to January 1, 1912, on amount of principal due. If recorded after 
January 1, 1912, tax computed on face value. 

January 19, 1912. 
Mr. George B. Richardson, County Treasurer, Pontiac, Michigan: 

Dear Sir — Your letter of the 11th in. duly received and contents noted. 
In reply thereto would say that where a mortgage or land contract has 
been recorded prior to January 1. 1912, the owner thereof may file the 
affidavit provided for in Section 6 of Act 91 of the Public Acts of 1911 
at any time after January 1, 1912, and pay the tax under said act upon 
the balance of principal due thereon. 

Where the mortgage or land contract has not been recorded prior 
to January 1. 1912, although given before that date, if presented for 
record after January 1, 1912, the tax would have to be computed upon 
the face value l>efore the same should be recorded. 

I am enclosing you copies of opinions which will no doubt be of in- 
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terest to you. I am also returning copy of official opinion dated May 11, 
1911, which was forwarded you by Mr. Race, and aI»o letter dated Janu- 
ary 10, 1912, from Mr. Race to you. I am also returning the affidavit 
signed by Matthew Watch, 

Yonrs respectfully, 

FEANZ 0. KUHN, 
M-k-o-encls. Attorney General. 



PRIMARY ELECTION LAW. AFFIDAVIT FOR ENROLLMENT. 
Affidavit for enrollment must be made before person authorized to 
take acknowledgmectB. 

ENROLLMENT BOARD. SESSIONS. The law requires the en- 
rollment board to be in Ression on the last Saturday in January and 
the first Monday in April. 

ENROLLMENT BOARD. MEMBERS. All members of the board 
required to be present. 

January 19, 1912. 
Mr. W. H. Stickel, Supervisor, Kibbie, Michigan: 

Dear Sir^I have your communication of January ICth, in which you 
submit several inquiries under the enrollment feature of the Primary 
Election Law. 

In reply thereto would say Section 8 of Act 279 of the Public Acts 
of 1911, provides in part : 

"The said enrollment board shall enroll oil qualified electors who 
make personal application for and are entitled to enrollment as members 
of any political party." 

In accordance with the foregoing personal application must be made 
to the enrollment board on any enrollment day for enrollment. 

My attention has not been called to any provision authorizing the 
members of the board to take enrollment of any voter upon slips. How- 
ever. Section 4 of the above named act permits a voter to enroll by affi- 
davit. This affidavit, however, must be made by the voter before some 
person authorized to take acknowledgments. The members of the en- 
rollment board would not be authorized to swear a voter to any such 
affidavit unless the person taking the acknowledgment is a notary public. 
Tbe law also requires the "enrollment board" to be in session on the last 
Saturday in January and the first Monday in April. I am inclined to 
believe that all of the members of the board should be pres^it, I am 
unable to find any provision in the Primary Election Law authorizing 
a portion of the board only to be present. If for any reason any of the 
inspectors cannot act upon the enrollm«it board, I understand that Sec- 
tion 3013 of the Compiled I-aws of 1897, being Section 140 of the pam- 
phlet of election laws of 1909, would authorize the selection of the neces- 
sary number of electors to constitute the enrollment board by viva voce 
vote of the electors present. 

Very respectfullv. 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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MORTGAGE TAX LAW. LAND CONTRACTS. Land contracts ex- 
ecuted and delivered prior to January 1, 1912, are taxable under the 
geoeral tax law, where sucli contra<'fK have not been recorded and the 
fipecitlc tax paid thereon under authority of Act 91 of the Public 
Acts of 1911. 

January 19. 1912. 
Mr. Robert S. Armour, Register of Deeds, St, Johns, Michigan : 

Dear Sir — I wrote you under date of December 7th, 1911, in aBswer 
to certain inquiriee submitted relative to the provisions of the mortgage 
tax law. being act 91 of the Public Acts of 1911. It was held in that 
communication that the language of Section 10 of said act operates to 
exempt a land contract executed and delivered prior to January 1st, 
1912, from taxation under the General Tax laws of the State after the 
year 1911. 

The language of said Sec. 10 is somewhat peculiar and somewhat diSB- 
cult of interpretation. This matter lum received much of my attention and 
consideration and after a careful examination of all of the provisions 
of the mortgage tax act, together with a careful scrutiny of the original 
bill as inti'oduced in the L^slature, I am constrained to hold that the 
foregoing does not indicate the true legislative intent. I am inclined to 
believe that it was not the intent of the Legislature to create a g^eral 
exemption from further taxation in favor of land contracts executed 
and delivered prior to January Ist, 1912. Exemptions of property from 
taxation should be construed strictly and if there is doubt it should 
operate against the exemption rather than in favor of it. I deem it 
unnecessary to discuss the proposition in detail or to indicate the rea- 
sons upon which this conclusion is based; but am of opinion that the 
former ruling should be modified to the extent herein indicated. I am 
therefore taking the earliest opportunity to advise you of this holding. 
The matter is of great importance and should be giren wide publicity. 
I shall therefore, as far as possible advise the assessing officers of the 
Btate to place land c<Mitract8 eiecuted and delivered prior to January 
let, 1912, upon the general tax roll for taxation, except such of tboee 
contracts as have been recorded and the specific tax paid under au- 
thority of the act. 

Very respectfully, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 
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^ritlMAUY ELECTION LAW. UOABD OF ELECTION INSPECTORS. 
The board of election inspectors constitute enrollment board nnder the 
primaiT election law. 

ENROLLMENT BOAKO. SESSIONS. Enrollment board to be in 
session on the last Saturday in Jjiniiarv and the first Monday in April. 

January 10, 1912. 
Mr. Ed. Anderson, Supervisor, Tustin, Michigan: 

Dear Sir — I have your communication of January 17th, relative to 
the primar;*- election law. 

In reply thereto would say the board of election inspectors of yoiira 
township (and not the board of registration or the township board) 
constitute the enrollment board under the primary election law. It 
will be necessary' for this board to be in session on the last Saturday 
in January and the first Monday in April of this year. The enroll- 
ment feature in the Primary Election Law has nothing to do with the 
right of voters to vote at a township election. 

Very respectfully, 

FRANZ C. KUHN. 
Ij-m-o. Attorney General. 



PRIMARY ELECTION LAW. STATE CONVENTIONS. DELEGATE 
TO THE NATIONAL CONVENTION. The primary election law does 
not apply to the selection of delegates to a state convention held for 
the purpose of electing delegates to the national convention. 

January 19, 1912. 

Mr. Frank M. Sparks. C/o The Herald, Grand Rapids. Michigan: 

My Dear Sir — I hav# your communication of January I8th. You 
refer to the State Convention to elect delegates to the National Con- 
vention which has been set for April 11th and ask whether this conven- 
tion ia affected by the provisions of the Primary Election Law and 
how delegates are elected to the county convention. 

In reply thereto would say I do not find that the General Primary 
Election Act applies in any particular to either the county convention or 
the State convention referred to by you, I nnderstand that the only 
purpose of the State Convention is to elect delegates to the National 
Convention. It would seem that the primary election law applies only 
to State Conventions called ))rior to the general November election and 
prior to the general biennial spring election at which Slate officers are 
elected. Since the primary election law has no application to the 
Slate Convention it could not apply to the county convention. It will 
therefore be necessarv for delegates to the county convention to be 
selected in accordance with the caucus or convention system, the same 
as prior to the passage of the Frimarv Election Act. 

Trusting the foregoing sufficiently advises you, I remain. 
Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attomey,GeneraI. 
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AGRICULTURAL SOCIETIES. USE OF WORDS "STATE PAIR" 
IN CONNECTION WITH EXHIBITIONS OF SUCH SOCIETIES." 
The words "'state fair" may be used by societies other than the Michi- 
gan State Agricultural Society in connection with exhibitions held by 
them. 

January 19, 1912. 

Mr. J. E. Hannon, Manager, Micbigan "State Agricultural Society, 
501 Bowles Building, Detroit, Michigan: 

Dear Sir — I am in receipt ot your letter of January 17th, in which 
you ask whether or not agricultural societies in this State, other than 
the Michigan State Agricultural Society, have the right to use the 
words "State Fair" in connection with such societies; for instance, 
using the name "Western State Pair" or "Eastern State Fair." 

For reply thereto would say I am unable to find any provision of law 
prohibiting the use of the words "State Pair" by societies other than 
the Michigan State Agricultural Society. The statute being silent upoD 
the subject, I do not believe that the use of these words by such other 
societies can be prohibited. 

Verv respectfully, 

FRANZ C. KUHN, 
La-m-o. Attomej' General. 



LOCAL OPTION LAW. SAIjE OP UNFERMENTED CIDER AND 
CIDER VINEGAR. The local option law does not prohibit the sale 
of sweet or unfennented cider or cider vinegar in counties where that 
law has been adopted, 

• January 19, 1911. 
Mr. W. Glenn Cowell, Prosecuting Attorney, Coldwater, Michigan: 

Dear Sir— I am in receipt of your letter of December 28th, in which 
yon ask whethei- or not the recent decision of the Supreme Court in the 
case of People vs. Eberle. 18 D. L, N, 786, prohibits the inanufactnre 
and sale of sweet cider and cider vinegar. 

For reply thereto would say that prior to the decision of the supreme 
court in this case, the Attorney General held iu an opinion to the Hon- 
orable Wayne Simmons, Judge of Probate, Kalkaska, Michigan, under 
date of September 15, 1909, a copy of which is herewith enclosed, that 
the word "cider'" as used in the local option statute did not include the 
unfermented product and did not include cider vinegar. That the local 
option statute was not intended to include the sweet or unfermented 
cider is evident from the title and provisions of the statute, which pur- 
port to prohibit the manufacture and sale of vinous, malt, brewed, 
fermented, spirituous or intoxicating liquors, or mixed liquors and 
beverages any jmi't of which is intoxicating. 

We are therefore of the opinion that the decision in the case of People 
vs. Eberle does not change the rule and that sweet or unfermented cider 
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and cider vinegar may lawfully be manufactured and sold in those 
countiea M-here the local option law has been adopted. 

Very respectfullT, 

PRANZ C. KUHN, 
La-m-o-encl. Attorney Gleneral, 



TAXATION. DEEDS. RECORDING. CERTIFICATE OF PAY- 
MENT OF TAXES. OFFICE OF COUNTY TREASURER THERE- 
FOR. DESCRIPTIONS IN DEED. 

Janaar; 25, 1912. 

Mr. John A. Stewart, Prosecuting Attorney, Harrisville, Michigan : 

Dear Sir — ^Your letter of the 10th instant received and contents noted. 
In reply thereto would say that Section 135 of tlie General Tax Law 
provides that when a dead is presented to the roister of deeds for re- 
cording the register shall require from the person presenting the same a 
certificate from the Auditor General or from the county treasurer of 
the county whether there are any tax liens op titles held by the State 
or by any individual against such piece or description of land, and that 
all taxes due thereon have been paid for five yean; preceding the date 
of such iuBtniment. 

The fees chargeable by the county treasurer are fixed by Act 173 of 
the Public Acts of 1903, The fee for each certificate is fifteen cents 
or five cents for each description of land contained in such deed. This 
statute provides that no certificate shall be given for less than fifteen 
cents. Where the deed contains three descriptions it is my opinion 
that the charge would be fifteen cents. Where there are more than three 
descriptions, the county treasurer would be authorized to charge fifteen 
cents for the certificate and five cents for each description in addition to 
the three. 

I am unable to find any authorities in this State which define what a 
description is within the meaning of Section 135 of the general tax law. 
It is my opinion, however, that it is not necessarily limited to each 40 
acres, but rather depending upon how it is described in the deed. It 
might be 40, 60, 80 acres, or a whole section. Again the charge of the 
county treasurer might not be controlled by the manner of describing 
the land in the deed where it was described differently on the assessment 
rolls. In other words, a section described as such in a deed would be 
one description. It might, however, be upon the assessment rolls in 
separate lO's or otherwise, and where it was assessed and returned under 
descriptions dififerent from that in the deed, it is my opinion that the 
county treasurer would be authorized to charge for the descriptions as 
assessed. 

Yours respectfully, 

FRANZ C. KUHN, 

M-k-O. Attorney General. 
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GAME FISH LAWS. INLAND LAKEK nAYING OUTLETS. Fish 
in such waters not exclusively controlled by owners of land surronnd- 
iDg take. 

January 25, 1912, 

Hon. William R. Oates, State Game, Fish and Fowstry Warden, Lan- 
sing. Michigan: 

Dear Sir — Yonr letter of the 11th instant received and contents noted. 
Yon state that the St. Helens Development Co. o^ns the land surround- 
ing a chain of lakes located in Roscommon county, the principal lake 
being St. Helens lake, which has an outlet into the South Branch of the 
Au Sable River where fish can pass from the Au Sable River into these 
lakes at any time, the Au Sable Eiver opening into Lake Huron. That 
this company ftrbids any person the privilege of hunting, fishing or 
trapping therein, and you wish to be advised as to the rights of the 
public in respect thereto. 

These waters are unquestionably navigable under the decisions of the 
Supreme Court of this State, and the public have the right of passage 
thereover, although they would have no right to trespass upon the land 
of the owners thereof. While lawfully upon these waters they would 
undoubtedly have the right to fish with lines from boats under the de- 
cision of the Supreme Court in the case of Lincoln v. Davis, 53 Mich. 
301. Such persons, however, would not have the right to drive stakes 
or anchor or make any erections upon the soil Ijelouging to private 
owners. In this connection I call your attention to Act 121 of the Pub- 
lic Acts of ISyi, the same being Compiler's Sections Nos. 77 and 78 of 
the revision of the Game and Fish Laws for the year 1911. I also call 
your attention to the case of Hall v, Alford, et al., 114 Mich. 165, where 
it was held that one who anchors his boat outside of the navigable por- 
tions of a stream and throws out decoys for the purpose of duck bunt- 
ing is a trespasser with respect to the riparian owner. 

Fi-om an examination of the authorities in this State, it is my"T>pinion 
that such waters as you have described may be traversed by boat and 
that the private owners cannot prevent a person from navigating the 
same or the iishing from boats thereon, but the public would have no 
right of ingress or egress across the lands of the private owner in order 
to get on said lake. 

Hunting and trapping, howe\'er are not incidents of the navigation 
of public waters or fishing thej-ein within the meaning of the law pro- 
tecting the rights of navigation and Ashing, particularly where any 
anchorage of traps, boats or decoys to the soil would be necessary. 
Respectfullv vonrs, 

FRANZ C. KUHN, 

M-ko. Attorney General. 
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COUNTY BOAD COMMIPRIONERS. ELECTION AND APPOINT- 
MENT OP MEMBERS OF BOARD. 

i^anuary 25, 1912, 
Mr. Virgil I. Hixson, Prosecuting Attorney, Manistique, Michigan: 

Dear Sir— I am in receipt of your letter of the 22d inRtaut, in wbichi 
you submit certain questions relative to the appointment or election of 
the board of county road commissioners in your county. I am enclosing 
you herewith copy of an opinion given to Louis H. Osterhoua, Prose- 
cuting Attorney, Grand Haven, Michigan, under date of January 18, 

1912. From this you will note that it is my ruling that the Ivcgislature 
contemplated a board of county road commissioners consisting of three 
in number. 

You also state that Schoolcraft county contains more than thirty sur- 
veyed townships. Section 8 of Chapter 4 of Act 283 of the Public Acts 
of 1909, as amfiided by Act 148 of the Public Acts of 1911, provides that 
the election of county road commissioners as therein provided shall not 
be mandatory in any county which contains more than thirty surveyed 
townships, and that in such counties the boaKl of supervisors may by a 
majority of its members elect, apjwint such county road commissioners. 
I do not think that the fact that the commissioner or commissioners were 
elected in the first instance would affect the authority of the board of 
supervisors to appoint thereafer if it so determined by a majority of 
its members elect. 

Said Section G. as amended, provides for the election of commissioners 
at the spring felection in the year in which a regular session of the Legis- 
lature is held. Under the facts enumerated by you, the better way out 
of the difficulty, if it should be deemed advisable to elect such commis-' 
sioners, would be to have three commissioners elected in the spring of 

1913, one for the term of two yeai-s, one for the term of four years and 
one for the term of six years, as provided for in Section 7 of Chapter 
4 of Act 2S3 of the Public Acts of 1909, and biennially thei-eafter a 
commissioner should be elected for the full term of six years. 

Bespectfullv yours, 

FRANZ C. KUHN, 
M-k-o. Attorney General. 

TOWNSHIP OFFICES. Only citizens eligible to electiiMi. 

January 25, 1912. 
Mr. R. Robson, Thompson ville, Michigan: 

Dear Sir — I am in receijit of your communication of January 13th, 
which reads as follows: 

"I came from England to the U. S. in 1873, with my mother. My 
parents separated eight months after our arrival. I don't know what 
Itecame of my father. I have voted for several years, the Board of 
Registration knowinfir the circumstances. I also hold the office of school 
director for this district. I took out my first papers January, 1911. 
Could I hold a township office?" 
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In reply thereto will say that Section one of Article XIV of the Con- 
Btitution of the United Htates reads in part: 

"All persons bom or naturalized in the United States, and subject 
to the jurisdiL-tion thei-eof, are citizens of the United States and of 
the State wherein they reside," 

Inasmuch as you were not bom in the United States and were not 
naturalized while an inhabitant of the United States, yon do not come 
within the provisions of the above-quoted section of the Constitution 
and are not a citizen of the United States. Section 2382 of the Com- 
piled Laws of 1897, referring to the qualifications of persons eligible 
to bold township offices, reads in part as follows : 

"No person except a citizen of the United States and an elector as 
aforesaid shall be eligible to any elective office contemplated in this 
chapter," 

It is our opinion that in view of the fact that you are not a citizen 
of the United States, yon are ineligible to election to a township ofBce. 
Very respectfullv, 

PRANZ C. KUHN, 

Me-o. Attorney General, 



MINERAL RIGHTS. RESERVATION IN DEEDS. Mineral rights 
and also surface rights each a separate estate in fee and subject to the 
same laws of descent us real estate. 

January 25, 1912. 
Hon. Hwiry S. Hulbert. Judge of Probate, Detroit, Michigan: 

My Dear Judge — In compliance with a verbal request made by you 
* over the telephone as to whether the reservation in a deed of minerals 
underneath the surface of the real estate conveyed is real or personal 
property, I desire to submit the following: 

In Barringer & Adams I^aw of Mines & Mining, pages 35 et seq. 
it ia said that though minerals undisturbed, or in place, are a part 
of tlie freehold, and as such usually belong to the owner of the soil, 
they are capable of separate ownership and distinct possession and 
that when there is such a severance of estates, the minerals are real 
estate constituting a separate corporeal hereditament, capable of distinct 
inheritance and conveyance. Tliat a separate estate in minerals may 
be created not only by an affirmative grant, but also by reservation or 
exception in a conveyance of the land. (Page ;{6.) 

In the case of Ames vs. Ames, 160 111. 599, the question arose as to 
whether a court of equity had the right in a proceeding for partition 
to separate the ownership of the surface from the underlying mineral, 
giving the surface to one and the mineral to the other with distinct 
titles in fee. The Court in its opinion said : 

"Coal underlying lands may be acquired by a title absolute and in 
fee in one person whilst the right to the surface is in another. Each 
may be held by separate and distinct titles in se\-eralty, and each is 
a free hold etitnte of inheritance, separate from and indejMmdent of the 
other. • • • • • 

The right of the owner of land to convey the coal and mineral rights 
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nnderlving the land and reeen'Jng the surface absolutely in fee lias long 
been recognized. When such conveyance is made, two eeparate estates 
exist, and each is difitinct. Each may be conveyed by deed, each may 
be devised under a will, each will pa^s to the heir under the statute of 
Descent, and eiicih is subject to taxatiiwi. (In re Major. 134 lU. 19.) 
In all these phases each estate parses and must be treated a» real estate. 
These principles are in effect Bu.>italned by this court in I>ocey Coal 
Mines vs. Chicago, Wilmington and Vermilion Coal Co. 131 111. 9." 
(pp. 600-601.) 

In Williams vs. Gibson. 84 Ala. 22S, the Court said in sut)8tance that 
minerals in place are a part of the freehold, and constitute land prop- 
erty. They are capable of a possession separate from that of the sur- 
face, and may form a separate corporeal hereditament which is the sub- 
ject of a distinct inheritance. 

In Sloan vs. Furnace Co.. 29 Ohio 568, it was said: 

"The words 'reserving all the minerals underlying the soil.' in the 
granting clause of a deed for conveyance of land, constitute an exception 
of the minerals from the operation of the grant; the fee thereto remains 
in the grantor." 

In Manning vs. Frailer, 96 III. 379, the Court said: 

"Minerals in a mine under the soil are real estate capable of being 
conveyed like other real estate, and when so conveyed, capable of being 
inherited and conveyed to others." 

In Adam vs. Briggs Iron Co, 7 Cush (Mass.) 366. the Court in its 
opinion said: 

"We suppose it well settled that there may be a separate estate in 
mines and ores, distinct from that of the land. The prefsumption that 
minerals belong to the owner of the soil ma.v be rebutted by evidence, 
showing a severance of the mines, and a distinct estate and interest in 
them by grant or reservation. When so 8e^■ered by the general owner, 
and thus constituted a distinct estate, mines are still regarded as real 
estate, and the general laws r^arding real estate will apply to them." 

In Warden vs. Watson 93 Missouri 107, the Court said! 

"Minerals in place are land, and may be conveyed as such, and when 
conveyed they constitute an inheritance separate and distinct from 
the surface." 

In the case of Bank vs. Dow, 41 Hun (N. Y.) 13, the Court in its 
opinion said: 

"Where the owner of land conveys the same, excepting and reserving 
all the oil, gas, and other minerals in and beneath the surface of said 
premises, with the exclusive right to dig, bore, mine and operate for the 
same, and with the right of way over said premises, as the same may be 
necessary and convenient for such operations, for twelve years, and with 
the right during that period to use so much of the premises as may 
be necessary and convenient to erect tanks, engines, buildings, machin- 
ery, etc., for the purpose of such operations, and at any time to remo*-e 
the same, and also the right to take water for use in such operations, — 
the interest reserved is not a mere license; it is an. interest in real estate, 
and as such is subject to the lien of a judgment." 

In Caldwell vs. Copeland, 37 Penna. 427, the Court in its opinion 
stated that mines are lands, and subject to the same laws of possession 
and conveyance. T'i^im^Ic 
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In the case of Pow-ell vs. Lantzy, 173 Penna. 543, the Court said: 

"The owner of the mineral estate is neither a tenant in common nor 
a joint tenant with the owner of the surface; each has a separate estate." 

It would appear from the decisions cited that it has beea universally 
held throughout the States that the conveyance of minerals underneath 
the surface of land conveyed, reserving in the deed the right to the 
surface, and vice versa, has heen the conveyance of a distinct and sepa- 
rate estate in f*e and subject to the same laws of descent as real estate. 
Verv respectfully yours, 

FBANZ C. KUHN, 

Me-o. Attorney General. 

VILLAGES. INCORPORATION OF NEW VILLAGES. WHO ARE 
ENTITLED TO VOTE ON QUESTION OF INCORPORATING. 

January 25, 1912. 
Mr. John Ekholm, Township Clerk, East Lake, Michigan : 

Dear Sir — We are in receipt of ypur letter of the 23rd of November, 
in which you state that a petition providing for the incorporation of a 
new village in the township of Manistee, signed by the required number 
of freeholders residing within the territory proposed to be incorporated, 
has been adopted by the Board of Supervisors and request our opinion 
as to whether the entire township must vote on said proi)osition. 

In reply thereto will say that aew villages must now be incorporated 
under the provisions of Act 2T8 of the Public Acts of 1909. Section 
five of this act provides as follows: 

"The district to be affected by every such proposed incorporation, con- 
solidation or change of boundaries shall be deemed to include the whole 
of each city, village or township from which territory is to he taken or 
to which ten-itory is to be annexed, except that the question of incor- 
porating a new village shall be determined by a majority of the votes 
cast at an election at which only the electors residing within the terri- 
tory proposed to be incorporated shall vote." 

Section four of this act prescribes the time at which an election for 
the incorporation of a new village shall be held. It will be noted that 
the last clause in the section above quoted expressly provides that in the 
submission of the question of incorporating a new village only the 
electors residing within the territory proposed to be incorporated shall 
vote. It is therefore our opinion that the entire township of Manistee 
cannot vote upon the question of incorporating a new village within 
said township, hut that only the qualified electors within the territory 
to be incorporated can vote upon said proposition. 

Yours very respectfully, 

FRANZ C. KUHN, 

m-o. Attorney General. 
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CHARTER REVISION COMMITTEE. PETITIONS. There is no 

authority for eecuring ioitiatory petitions requeBting the calling of 

an election for selecting a charter revision committee on the date of 

the primary election enrollment. 

January 25, 1912. 
Mr. Will E. Hampton, Mayor, Charlevoix, Michigan : 

My dear. Hampton — I have your coDuntiDication of January 20th, in 
which you inquire in regard to the signaturee upon a petition requesting 
the calling of an election for the election of a charter revision com- 
mittee. You ask whether the signatures can be obtained at the general 
enrollment to be held on January 27th. 

In reply thereto would say this matter is governed by Section 25 of 
Act 203 of the Public Acts of 1911. This section provides in part that : 

"The initiatory petitions herein referred to shall be signed at the regu- 
lar registration or election places at a regular r^istration or election 
under the supervision of the officials thereof," etc. 

The enrollment to which you refer is required under the provisions of 
the General Primary Election Law and is not a registration within the 
, terms of the above quoted language. It is, therefore, my opinion that 
there is no authority for securing the initiatory petitions in question on 
the date prescribed for the primary election enrollment. 

I note the kind statement at the conclusion of your communication 
and assure yovi that I appreciate same and that it will be given earnest 
consideration. 

Very respectfully yours, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 



OFFICES. INCOMPATIBILITY. Township clerk and school moder- 
ator incompatible, 
PRIMARY ELECTION LAW. ENROLLING CLERK. It is con- 
sidered unwise for a candidate for township clerk to act as enrolling 
clerk on election day. 

January 25, 1912, 
Mr. n. Orville Scott, Wolverine, Michigan: 

]>ear Sir — I have your commnnication, in which you ask whether you 
can hold the oGSce of township clerk and school moderator at the same 
time. In reply thereto will say we have repeatedly held that these 
offices are incompatible. If, therefore, you are elected to a second oCBce 
and accept the same it will operate to vacate the flrat. 
You also ask: 

"If I am on the ticket for re-election as township clerk, can I act as 
enrolling clerk on election day?" 

In reply thereto will say that the General Election Law prohibits 
you from acting as a member of the Board of Election Inspectors. I 
would consider it unwise for you to attempt to act as enrolling clerk 
on election day, 

Verv respectfully, 

FRANZ C- KUHN, 
L-m-o. Attorney General. 
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FltlMABY ELECTION LAW. POLITICAL PARTY. It was not the 
intent of the legislature in the passage of the primary- election law 
to make it applicnble in cities only to those polirical parties which 
have partieipnted in the State election. 

ENROLLED VOTERS. The purpose of the low is to afford the 
enrolled voters of a particular political party, the opiwrtiinity to 
vote directly for party candidates. 

CITY i'.LECTIONS. Oiganizations concerned only in city electiwis 
are political parties for city election purposes the same as thongh 
they participated in Htate elections, 

VOTKRS. ENROLLMENT. A voter may enroll as a member of one 
political party in January and enroll as a member of another political 
partv on a subsequent enrollment day. 

NONPARTISAN ELECTION. The clause in the primary elation 
law relative to non-partisan election has no application in a city in 
which there are political parties. 

NEW POLITICAL PARTIES. The primary election law authorizes 
the oi^nization of new political parties subsequent to Jannary en- 
rollment and prior to primary election day, 

January 25, 1912. 
Mr, John O'Hara, City Attorney, Iron Momitain, Michigan: 

Dear Sir: — I have your night letter of January 25th, relative to the 
application of the General Primary Election Ijaw in your city. Your 
letter indicates that the Peoples Party has not participated in any 
State election and you inquire whether the law applies only to political 
parties participating in State elections. Yon also ask for the meaning 
of the sentence relative to non-pttrtisan elections in Section 16 of the 
Primary Election Act and inquire whether a new party can be organized 
irrespective of the Janunrj' enrollment any time before the primary 
election. 

In reply thereto would say it would seem not to be the intent of the 
L^slature in the passage of the Primary Election Law to make it 
applicable in cities, only to those political parties which have partici- 
pated in a State election. The evident purpose of the law is to afford 
the enrolled voters of a particular political party the opportunity to 
vote directly for party candidates. That purptrae ought not to be 
thwarted by a possible strained construction of a particular or isolated 
sentence in the act. I understand there are political organizations in 
your city organized particularly to participate in city elections other 
than those political parties which participate in State elections. It is 
my opinion that the Peoples Party or the Citizens Party or political 
organ iBatiwis bearing similar names are at least so far as city elections 
are concerned political parties to the Siime extent as though they had 
participated in State Elections. No good reason suggests itself to me 
why the provisions of the Primary Election Law ought not to be held ap- 
plicable to such political parties. My former opinion to you indicated 
that persons might enroll as a member of one political party in January 
for the purpose of participating in your city primary election and sub- 
sequently enroll on a regular enrollment day as a member of another i 
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political party for the purpose of participating in the August primary. 

The sentence to which you refer in Section 16 of the Primary Election 
^ct reads, in part, as follows: 

"Provided. That the provisiMie of this act shall not apply to any 
city • • • in which city officers are elected on a nonpartisan 
ballot, except as the charter of such city may make the provisions hereof 
applicable." 

The foregoing quotation has no application to your city for the rea- 
son that you have political parties the members of which select party 
candidates for office. The above qnotation applies only in case there 
are no party candidates but in which the voters vote for candidates irre- 
spective of party affiliation. 

Relative to new parties. Section 28 reads, in part, as follows: 

"To obtain the jirinting of the name of any candidate of a new political 
party " " " for a city office, on the official primary election ballot 
of such new political party in the various voting precincts of such 
» » * (.jty • • • gmjjj candidate shall file nomination petitions 
with the • • • city clerk • . * • . signed by at least twenty-five 
qualified electors residing in such ' * • city. Provided, That any qualified 
' elector, enrolled or not enrolled at all, but who resides in the particular 
• • • ^.[^■y • • • jujjy gjg^ ^(jg nomination petitions of any candi- 
date representing a new political party. Provided further. That any 
enrolled voter may re-enroll on any primary election day as a member of 
a new political party and all qualified electors not enrolled with any 
political party may be enrolled' on any primary election day as a mem- 
ber of a new political party." 

The above- quotation clearly authorizes the oi^anization of a new 
political party subsequent to the January enrollment and prior to the 
Primary Election Day. 

Tmsting the foregoing sufficiently advises you, I remain, 
Very respectfullv, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 



CONGRKS8IONAL JtlSTRICT COMMITTEES. The congressional 
district committees have the right to perform the duties thereof until 
the successors of tho*« constituting the committee are selected, 

January 25, 1912. 

Hon. Frrtnk Knox, Chairman, Michigan Republican State Central Com- 
mittee, Sault Ste. Marie, Michigan ; 

My Dear Knox — I have your communication of January 23d, relative 
to the various congressional district committees. You state: 

"There seems to be some confusion as to the question of whether tlie«e 
Ciimmittees have been properly selected, and whether they are, therefore, 
authorized to issue the call for the district conventions throughout the 
State to select district delegates to the national convention." 

In reply thereto would s.iy the various congressional district ctMu- 
mittees are provided for in Section 41 of the l?rimary Election Law. 
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The congreseional district committee in eacli district, as now constituted, 
would undoubtedly have the right to perform the duties required until 
at least the successors of those constituting the committee are selected. 
I, of course, have not the facts or data before me to determine in eacu 
instance whether the various congressional district committees have been 
properly selected. It would seem proper to act upon the assumption that 
such committees have been properly selected until the contrary is clearly 
apparent. 

Very respectfully yours, 

PBiNZ C. KUHN, 
Ij-m-o. Attorney General. 



OFFICES. INCOMPATIBILITY. Any office upon the township board 
and any oflSce on the school district board are incompatible. 

January 25, 1912. 
Jlr. C. J. Diets, R. P. D. No. 2, Marion, Michigan : 

Dear Sir — I have your communication of January 28th, which reads • 
in part as follows : 

■'I am Justice of the Peace for full term but am not on the Township 
l>oard and have been elected to the office of Director of this school dis- 
trict. Our township treasurer is also school district treasurer. Now 
I wish to know if our school offices are vacant on account of holding 
the township offices." 

In reply thereto we have repeatedly held that any office upon the 
township board and any office on the school district board are incompati- 
ble and cannot be held by one person at the same time. The acceptance 
of the second office operates to vacate the first. If, therefore, you are 
Justice of the Peace and were subsequently elected as director of your 
school district and you have accepted same, under this rule your office 
of Justice of the Peace is vacant. The same rule applies to your town- 
ship treasurer. His acceptance of the second office will vacate the first. 
Very respectful Iv, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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LOCAL OPTION LAW. VIOLATIONS. INTENT AS A NECESSARY 
ELEMENT TO THE OFFENSE. The good faith and intent of the 
respondent is immaterial in a prosecution for violation of the local 
option law, 

RULE AS TO ASSESSMENT OP PERSONAL PROPERTY 
WHERE THE OWNER RESIDES ON A FARM IN ONE COUNTY 
AND ALSO OWNS A FARM IN ANOTHER COUNTY WHERE 
HE KEEPS STOCK DURING THE WINTER AND THE STOCK 
IS THERE ASSESSED AFTER THE SECOND MONDAY IN 
APRIL; AND AFTER THE ASSESSMENT AND BEFORE THE 
FIRST DAY OF MAY, THE STOCK IS BROUGHT INTO THE 
COUNTY WHERE THE OWNER RESIDES. 

Jan nary 25, 1812. 
Mr. Q. C. Leibrand, Prosecuting Attorney, Gladwin. Michigan: 

Dear Sir — I am in receipt of ,vour letter of January 15th, in which you 
ask whether or not in a prosecntion for selling liquors in violation of 
the local option law intent is a necessary element of the oflfense. 

For reply thereto would say that the local option statute prohibits 
the manufacture, sale, deliverj-, etc., of any vinous, malt, brewed, fer- 
mented, spirituous or intoxicating liquors in those counties where that 
law has been adopted. The statute prohibits absolutely the manufacture 
and sale of the liquors named and eliminates any question of good 
faith or intent upon the part of the person making the sale. The cases 
of People vs. Bacon, 117 Mich. 187, People vs,. Jewel, 138 Mich. 623, 
and the other cases cited in your letter amply sustain the proposition 
that intent is not an element of the oflfense under the local option statute. 
The case of People vs, Ingraham, 100 Mich. 530 is not in our judgment, 
opposed to this view. While certain expressions in the chai^ie of the 
trial court to the jury might lead to the conclusion that good faith of 
the respondent, might be taken into consideration, yet the opinion indi- 
cates that the court entertained the view that good faith and intent of 
the respondent did not constitute a defense. The court said, page 534: 

"This local option law is in force in that county. It has been deter- 
mined by the vote of the people that intoxicating liquor shall not be 
sold there, and one who attempts to violate or evade the law must ex- 
pect to Buflfer the penalty for such violation. It is not a question of 
intent. It is unlawful to carry on the business of selling intoxicating 
liquors, or to sell intoxicating liquors, within that county." 

Our examination of all of the Michigan cases upon the subject leads 
OS to the conclusion that the good faith and intent of the respondent 
are wholly immaterial in a prosecution for the violation of the local 
option statute. 

Yoo also submit the further inquiry as to where certain property 
phould be assessed under the following circumstances: A person oTvns 
and resides on a farm in one county and also owns a farm in another 
county where he keeps stock during the winter and the stock is there 
assessed after the second Monday in April. After the assessment and 
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before the first day of May the stock is brought into the county where 
the owner resides. Yon ask whether this stock can be assessed in the 
county where the owner resides before the first day of May and the 
owner be entitled to have the assessment in the other county cancelled. 

Por reply thereto would aay that the General rule relative to the as- 
sessment of personal property is that the same shall be assessed to the 
owner in the township in which he is an inhabitant on the second Mon- 
day of April of the year for which the assessment is made. That is, 
his residence on the second Monday of April determines his residence 
for the purposes of assessment. This is the rule prescribed by Section 
3836 of the Compiled Laws of 1897, being Section 13 of the General 
Tax Law. There are, however, certain enumerated exceptions as found 
in Section 14 of the General Tax Law. being Section 3837 of the Com- 
piled Laws of 1897. as amended by Act 129 of the Public Acts of 1907. 
Section 17 of the General Tax Law, being Section 3840 of the Compiled 
Laws, in part, provides as follows: 

"No change of location or sale of any personal property after the 
first day of May in any one year shall affect the assessment made in such 
year." 

There are many facts and circninstances which might affect (he ques- 
tion submitted by you, and the provision above quoted from Section 17 
might or might not apply. In the first place, it is important to ascertain 
whether or not the change of location is a bona fide one with an intent 
to change the real location of the property, that is, whether the change 
is substantially a permanent one as distinguished from a mere tempo- 
rary change. The location of personal propertj' is sometimes changed 
for the express purpose of avoiding taxation, which is a factor to be 
considered. Another factor to be considered is that the courts usually 
favor assessments of personal property to the owner in the assessment 
district where he resides, where under the facts and circumstances there 
is any serious question as to its situs for purposes of taxation. The 
provision above quoted from Section 17 was incorjiorated in the General 
Tax r^aw so as to meet bona fide changes in the situs of personal prop- 
erty prior to May 1st of the year for which the assessment was made. 
It is the view of this Department that the purpose and intent with 
which the property was removed to the assessment district where the 
owner resides should be taken into consideration where the same is 
removed to such county before the first day of May. If the stock is kept 
at the farm other than where the owner resides only during the winter 
months, the asaessment in the district where he resides would un- 
doubtedly be controlling. 

We have given you the rules applicable to the assessment of this 
class of property and from what we have indicated, you will undoubtedly 
have no difficulty in applying the facts. 

Respectfully yours, 
La-k-o. FEANZ C. KUHN, 

M-k-o. Attorney General. 
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STATE PRISON. CONTRACTS FOR SERVICES OF CONVICTS. 
The warden of the State FriBon cannot legally enter into a contract 
whereby a company fnmiahes the material for stone worit, the State 
to perform the work at the prison by convict labor at prices to be 
agreed upon from time to time, the calculations to be made accord- 
ing to surface measurement. 

January 25, 1912. 

Hon. Nathan F. Simpson, Warden, Michigan State Prison, Jackson, 
Michigan : 

Dear Sir — I am in receipt of your letter of January 2nd, in which 
you state that the Michigan Rtate Prison has a contract with one 0. 
W. Hills, calling for the services of 40 convicts in the manufacture of 
monuments, eh-., which contract expires August Ist, 1912. and that the 
Board of Control and yourself are very desirous of making some ar- 
rangement so that you may retain the stone shop beyond that date. In 
this connection you state that stone work is a labor which can be very 
easily operated on the piece price plan, all work being paid for according 
to the surface measurement of the marble. You ask whether or not 
the Board of Control and Warden can legall.v enter into an arrangement 
with some such concern as the C, W. Hills Monumental Company where- 
by the company furnishes the material and the State performs the work 
at the prison at prices to be agreed upon from time to time, the calcula- 
tions to be made according to surface measurement. 

For reply thereto would nay that Section 5 of Act 140 of the Pub- 
lic Acts of 1909, provides as follows ; 

"Boards of Control of any of the three penal institutions mentioned 
in this act shall not, nor the wardens of said institutions, nor shall any 
other authority whatsoCT-er, make any new contract or extend the time 
of any existing or pending contract by which the labor or time of any 
prison convict in any of the penal institutions of this State shall be 
contracted, let, furnished out or sold to any person, firm, association or 
corporation beyond December eleventh, nineteen hundred eleven: Pro- 
vided. That this aet shall in no way affect any existing contract or con- 
tracts, except such contract for a longer term than as specified in this 
section shall have the written approval of the Governor and the warden 
of the institution endorsed thereon." 

A somewhat similar question as to whether or not the statute quoted 
would prohibit an arrangement such as is outlined in your communi- 
cation was before this Department when Justice Bird was Attorney 
General. The question there was whether a contract to pay the State 
40 cents per dozen for the manufacture of plain work shirts would 
amount to contracting, letting or furnishing convict labor within the 
meaning of the above statute. It was there held that there was no 
practical difference between this plan and the usual method of dispos- 
ing of labor of convicts to private individuals or corporations and that 
in either case the State disposed of nothing but the labor of the cod- 
vict. It was therefore held that such an arrangement would be a 
violation of the statute. There is no difference between that arrange- 
ment and the arrangement outlined in your communication, and I am of 
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opinion therefore that the statute would prohibit the Board of Control 
and Warden from entering into a contract in the form au^tgested by 
yon. 

Youre refipei-tfullv, 

FRANZ C.KUHN, 
La-k-o. Attorney General. 

INTOXICATING LIQUORS. CITIES OF THE FOURTH OLASR. 
A city of the fourth class may enact a valid ordinance i-eqniring a 
license from the keeiiers of all saloons including those tiiat do and 
those that do not sell intoxicating liijuore with one license fee to be 
],>aid by those conducting saloons where intoxicating liquors are 
not sold and another and higher license fee to be paid by those con- 
ducting saloons where intoxicating liquors are sold. 

January 25, 1912. 
Mr. 8. L. Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — I am in receipt of your letter of January 22nd, with refer- 
ence to the authority of a city of the fourth class to pass an ordinance 
imposing an additional license fee upon saloons for the sale of intoxi- 
cating liquors. 

For reply thereto would say that the ccwnmon council of a city of the 
fourth class has no authority to pass an ordinance requiring a license 
to engage in the business of conducting a saloon, which is limited in 
its application to salotms where intoxicating drinks are sold. If the 
ordinance is general and applies to all saloons, whether or not in- 
toxicating liquors are sold therein, the ordinance may be sustained if 
reasonable. (Kenaston vs. Riker, 146 Mich. 163.) In that case an ordi- 
nance imposing a license fee of Ave hundred dollars was held invalid 
for the reason tliat as applied to saloonkeepere who were not engaged 
in the sale of intoxicating liquors, the ordinance was oppressive and un- 
reasonable. It is barely possible that under the decision in this case 
and the other cases cited in the opinion, and especially the case of Wolf 
VH. City of Lansing. 53 Mich, 367, a valid ordinance might be enacted 
by a council of a city of the fourth class requiring a license from the 
keepers of all saloons, including those that did and those that did not 
sell intoxicating liquors, with one license fee to be paid by those con- 
ducting saloons where intoxicating liquors are not sold and another 
and a higher license fee to be paid by those conducting saloons where 
intoxicating liquors are sold. The Court has never declared ordinances 
of this character invalid and I believe that such an ordinance might 
be upheld. 

Very respectfullv vours, 

FRANZ C. KUIIN. 

La-m-o. Attorney General, 
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LEGAL HOLIDAYS. The 12th dav of Febniary is a legal holiaay to 
the same extent as other holidajf rrferred to in the atatute. 

January 31, 1912. 
The Levering Exchange Bank, Levering, Michigan : 

Gentlemen — I have your commnnication of January 29th, in which 
you ask whether the 12fh day of February is a Legal Holiday. 

In reply thereto would say the statute (Act 246 of the Public Acts of 
1909) constitutes the 12th day of February a l^al holiday to the same 
extent as the other holidays referred to in the statute. 

Very respectfully, 

" FRANZ C. KUHN, 
L-m-o. Attorney General. 

TAXATION. EXEMPTION OF HOMESTEADS OF SOLDIERS OR 
SAILORS OF FEDERAL GOVERNMENT, ETC. In determining 
whether exemption should be allowed property exempt from taxation 
not included. 

February 8, 1912. 
Hon. Oramel B. Fuller. Auditor General, Lansing, Michigan: 

Dear Sir — I am in receipt of your letter of the 7th instant, in which 
you call attention to the 11th subdivision of Section 7 of the General 
Tax Law. as amended by Act 174 of the Public Acts of 1911. This sub- 
divisicHi provides for an exemption of real estate used and owned as a 
homesteod of any soldier or sailor of the federal government who served 
three months during the Civil or Mexican War. to the extent of |i,000. 
At the close of this subdivision we find the following proviso: 

"Provided however. That this exemption shall not operate to relieve 
from the payment of taxes any of the persons hereinbefore enumerated 
who are the owners nf taxable property of greater value than $3,000." 

I have contttmed this provision as applying to the property which is 
subject to taxation under the General Tax Ijaw. Shares of stock in a 
building and loan association are not subject to taxation under the 
Tax Law and the same is true of mortgages upon which the specific tax 
has been paid under Act 91 of the Public Acts of 1911. It would there- 
fore follow in my opinion that shares in a building and loan associa- 
tion, organized under the laws of this State and thereby exempt from 
taxation and mortgages upon which the s|>eciflc tax lias been paid, 
should not be considered in determining whether the person claiming 
an exemption of a homestead under the 11th subdivision of Section 7 
of the General Tax l/nw, as amended by Act 174 of the Public Acts 
of 1911, as the owner of taxable property of greater value than (3,000. 
Very respecffuUv, 

FRANZ C. KUHN, 

M-m-o. Attorney General. 
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MORTGAGE TAX LAW. Mortgages recorded after January 1st, 1912, 
subject to tai. Mortgages reconled prior to Jaaoapy Ist, 1912, aot 
subject to mortgage ta^c and payment of tax is optional with owner. 
Mortgages given after January Ist, 1&12, and un-recorded are not en- 
forcible. 

P^ruary 8, 1912. 
Mr. H. R, Howell, Register of Deeds, Caro, Michigau: 

Dear Sir — ^Your letter of the 6th instant received and contents noted. 
In reply thereto, I call your attention to that portion of Section 8 of 
Act 91 of the Public Acts of 1911, which reads as follows: 

"No mortgage or land contrart, which is subject to the tax imposed 
by this act, 5iall be released, enforced, discharged of record or re- 
ceived in evidence in any action or proceeding at law or in equity, nor 
shall any assignment of or agreement extending any such mortgage 
or land contract be recorded imtil the tax imposed thereon by this act 
shall have been paid as in this act provided." 

The mortgages and land contracts which are subject to the provisions 
of said act are those which are executed after January 1, 1912. A 
mortgage or land contract cannot be recorded after January 1, 1912, 
without the payment of the tax provided for by said act. As to mortgages 
and land contracts given and recorded prior to that date, it is optional 
with the owner whether he shall pay the tax under said act or permit 
the same to remain under the General Tax Law for the purposes of 
taxation, if they are otherwise subject to taxation thereunder. I have 
ruled that the mortgages, etc., given and recorded prior to January 1, 
1912, may be foreclosed, aligned, etc., without the payment of a tax 
under said Act 91 of the Public Acts of 1931. It was the purpose of 
section eight to make unenforcible mortgages and contrat^ts given on or 
after January 1, 1912, without the payment of said tax and as to this 
class of mortgages, they are not subject to foreclosure, assignment, etc., 
or extension where the tax has not been paid. 

Very respectfully yours, 

FRANZ C. KUHN, 

Mm-o. Attorney 0«ieral. 



MORTGAGE TAX. LAND CONTRACT. Tax must be paid where 
submitted for recording after January 1st, 1912. 

February 8, 1912. 
Messrs. Cook & Chandler, Attomeys-at-Law, South Haven, Michigan: 

Gentlemen — Your letter of the 6th instant received and contents noted. 
In reply thereto would say that the land contract to which you refer, 
running to Mr. F. Hay Hancock and given on October 30, 1911, was 
not entitled to be recorded in the office of the Register of De^s without 
the payment of the specific tax provided for by act 91 of the Public 
Acts of 1911, unless the same had been presented for record before 
January 1, 1912. It appears to be an executory contract for the ?{i^9,|(> 
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of land and as such tbe tax provided for by said act thereon would have 
to be paid in order to record the same on or after January 1, 1912. 
The contract haviog been presented for record on January 11, 1912, Mr. 
Hancock should pay the tax. 

Eeepectfully yours, 

PEAWZ C. KUHN, 
M-m-o. Attorney General. 



TAXATION. EQUALIZATION BY BOARD OP SUPERVISORS. 
COMPENSATION OF MEMBERS OP THE BOARD OF SUPER- 
VISORS ATTENDING MEETINGS. 

Mr. M, J. One, Prosecuting Attorney, Midland, Michigan: 

Dear Sir — Your letter of the 3l8t nit. received, and contents noted. 
You call attrition to Act 161 of the Public Acta of 1909, and Act 44 
of the Public Acts of 1911. 

Act 161 of the Public Acts of 1909, designates the time for holding 
the annual meeting of the board of supervigors in October and also pro- 
vides for a regular meeting of the board of supervisors in each county 
in April of each year. Section 30 of said act provides for comp^isation 
of the members of the board of supervisors at its re^lar sessions, ad- 
jouraed sessions and special seesions and limits the number of days 
for which the members of said board may receive compensation. No 
reference is made in said Act 161 to the meeting of the board of su- 
pervisors in June for the purpose of equalizing the assessment rolls of 
the townships, etc, as an aid to the State Board of Equalization in the 
performance of its duties under the laws of this State. 

Act 44 of the Public Acts of 1911 is an act creating a State Board 
of Ek|ualization and prescribing its powers and duties, etc., and pro- 
vision is made therein for a meeting of the board of supervisors of each 
county on the fourth Monday in June in the year 1911 and on the 
fourth Monday in June of each consecutive third and fifth year there- 
after. Act 44 makes no provision for compensating the members of the 
board of supervisors for attendance upon such meetings and the same 
is true of the previous acts in force creating a State Board of Eqnaliza.- 
tion, all of which provide for a meeting of the board of supervisors and 
an equalization of the assessment rolls as an aid to the State Board 
of Equalization in the performance of its dutiee. 

In view of the fact that Act 44, Public Acts of 1911, does not pro- 
vide for compensation of the board of supervisors, it is my opinion 
that their compensation is governed by Act 161 of the Public Acts of 
1909 and that the members of said Board are entitled to compensation 
as prescribed in said Act 161 for attending meetings in accordance with 
Act 44 of the Public Acts of 1911, and that the limit as to the number 
of days for which th^ may receive compensaticm in the act of 1909 
will bie controlling. 

Respectfully yours, 

FRANZ C. KUHN, 

H-k-o. Attorney General. 
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TAXATION. IjaniJ sold on contract should be assessed to the pur^ 
chaser. The fact that they are not so asseseed would not invalidate the 
aesessment. Contracts subject to taxation under ad valorem system 
unless tax paid under Act 91, P. A., 1911. 

Frfiruary 8, 1912. 
Mr. Joseph Hahnenberg, Provemont, Michigan: 

Dear Sir — Your letter of the 5th instant received and contents noted. 
In reply thereto would say under your statement of facts the lands 
in question which you have sold upon land contracts should be assessed 
to the purchasers thereunder. The fact that they are assessed to you, 
however, would not invalidate the assessment. The land contracts would 
be subject to taxation as personal property credits as against you, the 
owner thereof, unless the specific tax provided for by Act 91 of the 
Public Acts of 1911 has been paid thereon. 

Very respectfully, 

PBANZ C. K0HN, 
M-m-o. Attorney General. 



PURE FOOD LAWS. LICENSING SKIMMING STATION, CREAM- 
ERY, CHEESE FACTORY, CONDENSED MILK FACTORY OR 
MILK DEPOT. COLLECTION OF LICENSE PEE. 

February 8, 1912. 
Hon. G. M. Dame, Dairy and Food Commissioner, Lansing, Michigan: 

Dear Sir — Your letter of the SCth instant received and contents noted, 
in which you call attention to Section 16 of Act No. 12 of the Public 
Acts of 1905. This act requires the proprietors of certain indufitriea to 
take out a license therefor and pay a registration fee of |5 per year, 
^e statute, however, imposes no penalty for failure so to do. 

It is my opinion that the proprietors cannot be proceeded against 
civilly or criminally for failure to perform said act. 

Respectfully yours, 

PBANZ 0. KUHN, 
M-ko. Attorney General. 



TAXATION. WARRANT FOR COLLECTION OF PERSONAL 
PROPERTY TAXES. 

F^ruary 8, 1912. 
Mr. Joel Draper, Township Treasurer, Brimley, Michigan : 

Dear Sir — Your letter of the 2nd instant, addressed to the Board of 
State Tax Comniissioners, has been referred to this department. In 
reply thereto would say that if the township trensurev made the state- 
ment provided for by Section 55 of the General T^x I-aw under oath 
for the years 1909, 1910 and 1911, and the county treasurer by itason 
thereof issued a warrant authorizing the collection of the personal 
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property tax under Section 56 of the General Tax Law, the Township 
Treasurer would have authority to pi-oceed thereunder to collect such 
taxes with the same authority that was vested in him by the orijtinal 
warrant. The method of collecting under the original warrant is fully 
Bet forth in Sections 47 and 48 of the General Tax Law. 

ll is difGcult for this department to advise you specifically as to 
the course yon should pursue .under the facts submitted. The prose- 
cuting attorney under Section 100 of the General Tax Law is your legal 
adviser and no doubt it would be a wise courae for you to consult with 
that official. 

Respectfully yours, 

PRANZ C. KUHN, 

Mm, Attorney General. 



PTTBLIC HEALTH. CONTAGIOUS DISEASE. BOARD OF SUPER- 
VISORS. The Board of Sapervisorfi has authority to pass upon the 
ijuostion whether parties afflicted with contagions diseases are able to 
pay, but the determination by the board may be reviewed upon repeal. 

Februaiy 8, 1912. 
Mr. Fi-ed P. Smith, Prosecuting Attorney, Alpena, Michigan: 

Dear Sir — I have your communication of February 5th, in which yo« 
refer to Section 4424 of the Compiled Laws of 1897, being Section 07 
of the iwmphlet of the laws relating to public health, revision of 1910. 
This section relatew to the expenses incurred in the care of persons 
afflicted with contagious diseases. The section provides that if the pei^ 
son, his parents or other person who may be liable for the support of 
the jintient be not able to pay for such assistance and necessaries as 
may be rendered, the board of health shall keep an itemized separate 
statement of expenses incurred for such person and render such state- 
ment to the board of supervisors. The section also provides that : 

"In auditing such accounts said several boards of supervisors shall 
have full power to examine into the merits of all claims presented to 
them in ar<'ordance with the provisions herein contained, and may 
subpoena witnesses, etc." 

It is not entirely clear to me from an examination of this statute 
that either the judgment of the local board of health or that of the 
board of supervisors is necessarily final in every instance. It is true 
that the board of supervisors cannot substitute its judgment for the 
judgment of the local board of health in determining whether a patient 
is afflicted with a dangerous communicable disease. 

Thomas vs. Board of Supervisors, 142 Mich. 319. 

The qnestion presented in your commuoication, however, is different. 
I am inclined to believe that the board of supervisors would have au- 
thority to pass upon the question whether the parties are able to pay, 
but am of opinion that a determination by the board of supervisors 
woald not be final but that it could be reviewed upon appeal. The 
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whole question is one siirouded in doubt and dependent upoa the partic- 
ular facte and circnmBtances. It would therefore be almost impossible 
to outline a general rule that would be applicable in all cases. 
Very respectfully, 

FBANZ G. KUHN, 
Irk-o. Attorney General. 



PRIMARY ELECTION LAW. LOOAL OPTION. The primary elec- 
tion law has no application to local option. 

February 8, 1912. 
Ml-. H. O. Stover, Clifford, Michigan: 

Dear Sir — I have your communication of February let, in which you 
ask whether in case a voter, who did not have the opportunity to enroll 
in January, 1912, will thereby be prohibited from voting for or against 
Local Option at the spring election. 

In reply thereto will say that the enrollment to which you refer 
is required under the provisions of the general primary election act and 
has absolutely nothing to do with voting for or against local option. 
If you failed to become enrolled in January, you may enroll on the 
first Monday in April. 

Youre respectfully, 

FRAIIZ C. KUHN, 
L-k-o. Attorney Oeneral. 



PRIMAKY ELECTION LAW. SUNDAY. Stinday may be counted in 
determining the number of days nominati(Hi petitions must be filed 
prior to the primary election, by candidates for offices. 

February 8, 1912. 
Mr. B. L. Hammond, Iron Mountain, Michigan: 

Dear Sir — I liave your niglit letter of February 7tb in which you re- 
fer to the provisions of the general primary- election act and ask whether 
Sundays are to be counted in determining the number of days nomina- 
tion petitions must be filed, prior to the primary election, by candi- 
dates for offices. 

In reply thereto will say that it is my opinion that Sundays may 
be counted in detonnining this matter. 

Yours respectfully, 

FRANZ 0. KUHN, 
L-k-dict-o. Attorney General. 
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I'RIMABY ELECTION LAW. PEIMABY ELPX3TION DAY. Primary 
election day in cities is tlie first ^^''edaesday in the month of March 
and not the first Wednesday in the Mcmth of March which may pre- 
cede the first Monday in April. 

February 8, 1912. 
Mr. F. H. Stone, City Attorney, Manistee, Michigan : 

Dear Sir— I am in receipt of your communication of Pebmary 5th, 
in which you state that the City of Manistee is a city of less than 70,000 
population, but has e!ecte<l to come under the provisions of the primary 
law in the nomination of its ctindidates for city officea, and that the 
charter election occurs nn the first Monday of April. You ask whether 
you should hold the primari- on March 6th, March 12th, or March 27th. 

For reply thereto would say that Section 44 of the General Primary 
Election Act provides, in part, that: 

"The primary election in cities having adopted the direct voting sys- 
tem for the nomination of candidates for city offices to be voted for 
on the first Monday of April provided for in this act shall be held on the 
first Wednesday of March preceding such April election." 

The foregoing quotatiMi means the first Wednesday in the month' of 
March, rather than the first Wednesday in the montii of March which 
may precede the first Monday in April. Accordingly, your primary 
election will be held on Wednesday the 6th day of March. 
Yonrs re^)ectfully, 

FRANZ C. KUHN, 

L-k-dict-o. Attorney General. 



PRIMARY ELECTION LAW. NEW POLITICAL PARTIES. Politi- 
cal parties in a city, the voters of which did not participate in the 
election of Secretary of State, may be considei-ed new political parties. 

CITY OP THE FOURTH CLASS. ELECTION COMMISSION- 
ERS. The city council should appoint the necessary number of com- 
missioners to preside over the primary election. 

POLITICAL PARTY. 15% CLAUSE. The candidates for oflQce 
affiliated with a political party which cast less than 15% of the vote 
cast by it for Secretary of State are not entitled to have the name 
printed upon the official election ballot. 

ENROLLED VOTERS. Enrolled voters must vote the ballot with 
which they are «irolled or affiliate with a new political party if they 
participate in the primary election. 

February 8, 1912. 
Mr. John O'Hara, City Attorney, Iron Mountain, Michigan : 

Dear Sir — I have your communication of February Ist, in which you 
submit a number of inquiries under the provisions of the Primary Elec- 
tion Law. It appears from your communication that there were three 
or four political parties represented in the recent enrollment held. The 
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material question presented is in r^ard to the number of signere which 
a nomiuatioQ petition should contain. 

It appears from your statement that there are some political parties 
in your city, the voters of which did not, as representatives thereof, 
participate in the election of Secretary of State. It would seem that 
the Primary Election Act insofar as political parties are concerned 
should be given a construction that will give to all political parties 
poBsihle, and to the voters therein, the opportunity to participate In 
the primary election. Accordingly, if the political parties in question, 
including all those which had no candidate for Secretai-y of State, may 
be considered new political parties, they would be governed by Sec- 
tion 28 of the General Primary Election Law reiative to the numtter of 
signers on nomination petitions. No good reason suggests itself to 
me why this construction may not be given and if adopted will tend 
toward simplifying the entire matter. 

In your second' point you state that Iron Mountain is a city of the 
fourth class aud that the law governing same requires the appointment 
of three election commissioners by the council at least ten days before 
any election. You ask 

"Must the council In compliance with this provision appoint three 
election commissioners at lea^t ten days before the primary election 
day, the first Wednesday in March, and then three election commiaBion- 
ers again at least ten days before the April general election, or can 
the election commissiMiers who were appointed for the last spring elec- 
tion as such commissioners, without any further re-appolntment act as 
commissioners for the primarj' election in March?" 

Section 33 of the General Primarj- Election Act provides in part that 

"Each primary election shall be presided over by a board of primary 
election inspectors, which hoard shall be composed of the monbers of 
the board of election inspei'tors provided for under the general election 
law." 

I do not understand that under the election for which they are ap- 
pointed the commissioners appointed by the c<mncil would have any 
authority to act in any capacity. It is therefore my opinion that the 
siifer rule to pursue is for the council to appoint the necessary commie- 
Ki(jnei-s to preside over the primarj' election. The question of whether 
the persons appointed should preside over the regular city election 
is really a matter for the council to determina 

You state in your third point that if the republican party in your 
city primarj' election puts candidates in tlie field for city offices and 
even If tlie full number of enrollcnl voters vote for tlieir candidates, 
that the sum total would be less than fifteen per cent of the vote cast 
by that party for Secretary of State in your city and that in that 
event the i-epubliean party would not be entitled to have the names 
of its candidates printed upon the official ballot. You ask if this 
provision is mandatory. 

It is my opinion that the provisions of Section 37 should be followed 
and that if a political party casts less than fifteen perc-ent of the vote 
cast by it for Secretary of State at the last November election, that 
the candidates- repi-esen ting such political party will not be entitled to 
have their names printed upon the official election ballot. 
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Yoa also ask if the republican party desired to participate in the 
Primary Electicm, if there is any course for them to pursue other than 
to organize a new party. 

In reply thereto would say the course which you suggest is one which 
may be pursned if the voters desire ao to do. I may eay that those 
who are enrolled as republicans would either be required to vote the 
ballot of such political party or be enrolled and become affiliated with 
the new political party if they desire to participate in the primary elec- 
tion. 

Very respectfully, 

FEANZ C. KUHN, 

L-m-o. Attomeiy Qeneral. 



SCHOOL LAW. COMPULSORY EDUCATION. The law requires a 
child to be in school during term fixed by the district in which the 
parent resides. 

February 8, 1913. 

Hon. Luther L. Wright, Superintendent of Public Instruction, liansing, 
Michigan : 

Dear Sir — I have your communication of January 30th, enclofiing 
letter of Frank C. Walton, Prosecuting Attorney of Crawford county, 
dated January 29th, directed to yourself. The question presented is 
whether a person complies with the provisions of the Compulsory 
School I*aw in sending his child to school in a district other than the 
one in which he lives, when the district other than in which he lives 
maintains only four months of school and the district in which he lives 
maintains a longer term. 

In reply thereto will say section one of the Compulsory School Law, 
being Section 251 of the Pamphlet of school laws, revision of 1911, 
provides in part that 

'■Every parent, guardian, or other person in the State of Michigan 
having control and charge of any child between the ages of seven and 
sixteen years, shall be required to send such child to the public 
schools during the entire school year and such attendance shall be 
continuous and consecutive for the school year fixed by the district in 
which such parent, guardian, or other person in parental relation may 
reside." 

It is evident that it was the intent of the Legislature in the passage 
of this act to require a child to be in school during the term fixed 
in the district in which the parent resides. It is a mere subterfuge 
for a parent to send bis child to another district where the term is 
shorter than in the district where he resides. I cannot find that the 
Supreme Court has ever passed upon this question but it is my opinion 
that the Compulsory School Law applies to the person refen-ed to in 
your communication. 

Respectfullv vours, 

FRANZ C. KUHN, 

L-m-a Attorney General. 
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SALOONS, CLOSING OP ON THE DAY OF A SPECIAL ELECTION. 
Section 17, Act 170, Public Acta of 1911, does not require saloons to 
be closed on the day upon which a special election is held in a ci^ 
for the sole pnrpoBe of submitting the qneBtion of adopting or re- 
jecting a city charter. 

February 9, 1912. 
Mr, Ekrl P. Phelps, Prosecuting Attorney, Grand Rapids, Michigan : 

Dear Sir — I am in receipt of your letter of February 2nd, in which 
you ask whetber or not saloons are required to be closed on February 
20, 1912, when an election will be held in the City of Grand Rapids, 
at which the only question to be voted upon is the adoption or rejec- 
tion of the proposed new charter of the city. 

In reply thereto will say that Section 17 of Act 170 of the Public 
Acts of 1911, provides in part that all saloons and other places where 
liquors are sold shall be closed on general or any regular city, town- 
ship or village election days. Under this provision of the statute, I am 
of opinion that the day upon which an election is held in a city for 
the purpose of submitting the question of adopting or rejecting a 
city charter ia not a general election day or a regular city election day 
within the meaning of the statute and that saloons are not required to 
be closed upon that day. 

Very respectfully, 

FRANZ C. KUHN, 

Tja-m-o. Attorney General. 



SCHOOL LAWS. QUALIFICATION OF VOTERS. OWNING LIFE 
ESTATE IN REAL PROPERTY. 

February 9, 1912. 
Mr. Earnest S. Fuller, Attorney -at -Law, Lyons, Michigan; 

Dear Sir — I have your communication of January 24th, in which you 
ask whether a pei-son who holds real estate as a life tenant is a quali- 
fied voter on the question of voting the issuance of bonds for a new 
school house, under the provisions of Section 4662 of the Compiled Laws 
of 1897, as amended by Section 17 of Act 83 of the Public Acts of 1909. 

In reply thereto would say Section 4662 of the Compiled Laws of 
1897, as amended, being Section 43 of the pamphlet of General School 
Laws, revision of 1911, provides as follows: 

"On the question of voting school taxes, every citizen of the United 
States of the age of twenty-one years, male or female, who owns property 
which is assessed for school taxes in the district, and who has resided 
in the district, as above stated, shall be a qualified voter: Provided, 
That the purchaser of land upon a land contract, who actually pays 
the taxes upon such land and resides thereon, may vote upon all ques- 
tions; and where a husband and wife own property jointly and same is 
assessed for school taxes in the school district, each may, if otherwise 
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qnali&ed, vote apon all questions iDcladiDg the question of raising 
money." 

Under Section 8787 of the Compiled Laws of 1897, estates for life are 
deuominiitGd estates of free-hold. It is my opinion that a person own- 
ing a life estate in real estate assessed for school pnrposeB and other- 
wise qyalifled, that is beinfj a citizen of the United States and of the age 
of twenty-one years and residing in the district as prescribed by said 
act, would be a qualified voter therein upon all questions including the 
question of raising money. 

Very respectfully, 

FRAiJZ C. KUHN, 

M-m-o. Attorney GeneraJ. 



MORTGAGE TAX LAW. LAND CONTRACT. Tai computed on «m- 
sideration in contract where contract submitted for recording after 
January 1, 1912. no deduction for amount paid prior thereto. 

February 9, 1912. 
Mr. William P. Mueller, County Treasurer, Detroit, Michigan: 

Dear Sir — I am in receipt of a letter from Arthur Jones under date 
of Pebmary 7th, in which he calls my attention to the fact that under 
date of .Januarj- 2nd a certain land contract was presented to you for 
the purpose of paying the tai thereon under Act 91 of the Public Acts 
of 1911, the consideration in the contract being f23,000, (6,000 of which 
was paid upon delivery. Mr. Jones informs me that you requested a 
tax upon $25,000 while he contends that the tax should be computed 
upon f20,000. 

It is my opinion that your conclusion is correct and that the tax should 
be computed upon the basis of |25,000. T am forwarding a copy of this 
letter to Mr. Arthur Jones for his information as to my view. 
Yours respectfully, 

FRANZ C. KUHN, 

K-k-o. Attorney General. 



PRIMARY ELECTION LAW. CANDIDATES FOR OFFICES. 
COUNTIES. The primary election law is operative in all counties 
relative to the selection of candidates for county offlcee. 

February 9, 1912. 
Mr. E. J. Chatelle, Prop., The Republican-News, St. Ignace, Michigan : 

Dear Sir — I have your communication of January 27th, and have 
also examined the marked copies of your paper which have been forward- 
ed to me. The evident inquiry presented is whether the provisions of 
the general Primary Election I^aw apply to all counties throughout the 
State or only to those counties which have adopted its provisions. 

In reply Uiereto would say that it is my opinion that the Primary 
Election law applies in all counties of the Stat^ relative to the selection 
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of caadidates for county ofHces. Section 16 of the Primary Eiection 
Act provides iD part that: 

"In every county in this State there shall be nominated at the said 
primary election by direct vote of the enrolled voters of each political 
party within such county, party candidates for county offices to be 
voted for at the November election following." 

There does not seem to be nny exception to this general language, 
except in the latter portion of Section 41. This Bectlmi reads in part: 

"The candidates for county or city offices," etc. 

Tt is my opinion from an examination of the entire act that this 
sentence should be read the same as though the words "for county or*^ 
did not appear. The reference in Section 41 to the word "county" was 
in my opinion retained therein by mistabe. At any rate, it is my 
opinion that the general Primary Election Act applies in all counties of 
the State. 

Very respectfully, 

FEANZ C. KUHN, 

L-m-o. Attorney General. 



PRIMARY ELECTION LAW. NEW POLITICAL PABTY. A num- 
ber of voters may enroll under a particular name and form a politi- 
cal oi^anization which may be considered a new political party. 

February 9, 1912. 
Mr. S. L. Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — I have your communication of February 7th, in which you 
submit inquiries under tlie general primary election law. Your letter 
reads, in part, as follows: 

"\Vhat is meant by 'a new political party'? For instance, where a 
lot of voters have enrolled under the name of 'Citizens' party, is that 
a new political jiarty, and as such can electors who are not enrolled at 
all sign petitions for nominations under that party? Would the same 
also be true of the Socialist party?" 

In reply thereto would say I am inclined to believe that if a number 
of voters enroll under the name of "Citizens" party and form a ]K)liti<'al 
organization, that such organisation would be considered a new political 
party. Section 28 of the primary' election act provides that any qualified 
elector enrolled or not enrolled may sign the nomination petitions of any 
candidate representing a new political party. The question of whether 
or not the Socialist party would be a new party depends upon whether 
or not it was recognized as a. political party in State elections. I 
hardly think that the Socialist party could be said to be a new political 
party. 

You also ask how many signers are necessary on a petition of a new 
political party for ward offices in cities of the fourth class. In reply 
thereto would say Section 28 of the primary election act requires all 
nomination petitions of candidates of a new party to be signed by at 
least 25 qualified electors. 

Verv respectfullv, 

' FRANZ C.KUHN, ,.,..,|,> 

L-k-o. Attorney Gene'rfll.'^'d 
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SCHOOL LAW. BOARD OF EDUCATION. TOWNSHIP SCHOOL 
DISTRICT. A special school election in the township school district 
sbontd be conducted as an ordinary township election. 

February 9, 1912. 
Mr. John .Tones, Prosecuting Attorney, Ontonagon, Michigan: 

Dear Sir — I have your commnnication of Feltmary 1st. in which you 
state that' the board of education in a township which is organized 
as a township school district under Act 117 of the Public Acts of 
1S09 wishes to Bubniit to the qualified electors of the district the qaes- 
tion of bonding the district to build a schoolhoiise, and that there are 
two voting precincts for township and general elections in the town- 
Bhip. You ask : 

1. Should the special school election to vote on the question of bond- 
ing be held in both precincts? If not, in which one. 

2. What constitutes a qualified voter under Act No. 117 at an election 
colled to vote on the question of bonding? 

In reply to the first inquiry would say my attention has not been chal- 
lenged to any provision in the statute to which you refer indicating 
that the election in the township held under authority of such statute is 
to be conducted differently, insofar as the voting precincts are concerned, 
than the ordinary township election is conducted. It is therefore my 
opinion that the special school election should be held in both precincts. 

In ansi\T?r to your second inquiry, your attention is challenged to the 
provisions of Section 3 of Act 117 of the Public Acts of 1909, which pro- 
vides in part that: 

"On the question of voting school taxes every ritizen of the United 
Slates of the age of twenty-one years, male or female, who owns prop- 
erty in fee, by contract or homestead right, which is assesaed for school 
taxes in the township district and who has resided in the district as 
above stated shall he a qualified voter." 

I am inclined to believe that the above provision is sulHciently broad 
to include the question of voting to issue bonds. 

Very respectfully, 

FRANZ 0. KUHN, 

L-ko. Attorney General. 



I'RIMARY ELECTION LAW. ENROLLED VOTERS. The voter must 
be enrolled in order to participate in the primary election. 

February 9, 1912. 

Mr. Charles H. Hanelorsky, Chairman Enrollment Board 2nd Ward, 
Traverse City, Michigan: 

Dear Sir — I have your communication of February 2nd, in which 
j'ou complain that a certain foreman would not permit those in his 
employ to enroll. You ask whether these men can be allowed to vote 
in this instance without being enrolled. 

In reply thereto would say it is necesaaiy for every peraoo to.be en- 
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rolled aa a cocditioD to their participating in a primary election. Not- 
withstanding tlie fact tliat men were not permitted to talie the time 
to enroll they cannot vote at a primary election unless they are enrolled. 
I may say that another opportunity will be provided ail voters to enroll 
on the first Monday in April. 

Yours respectfully, 

PBAUZ C. KUHN, 
Irk-o. Attorney General. 



BRANDING AND MARKING FEEDING STUFFS. Act 12, Public 
Acts of 1905. relative to branding conc^trated commercial feeding 
stuffs requires the statement of the exact percentage of proton, fiber, 
etc., as shown by a chemical analysis. A brand stating a minimom 
and maximum percentage of these conatituents is unlawful. 

February 9, 1912. 

Hon. Gilman N. Dame, State Daiiy and Food Commissioner, Lan^ng, 
Michigan : 

Dear Sir — I am in receipt of your letter of January 18th, requesting 
the opinicai of this department as to the proper construction of Act 
12, of the Public Acts of 1905, in its application to the branding of 
Concentrated Commercial Feeding Stuffs, The particular questicm is 
whether or not the manufacturer or seller of such feeding stuffs may 
brand the same as containing a minimum and maximum percentage of 
Protein, Fibre, etc., or whether or not the act requires a statement of 
the exact percentage of these constituents, as shown by a chemical 
analysis. 

For reply thereto would say that section eighteen of said act provides 
that there sliould be afifixed to every package of such feeding stuffs and 
ji la inly printed a statement 

"Clearly and truly certifying the number of net pounds in the car or 
package sold or offered for sale, the name or trademark under which 
the article is sold, the name of the manufacturer or shipper, the place 
of manufacture, the place of business and a chemical analysis stating 
the percentages it contains of crude protein, crude fibre, nitrogen-free 
extract and ether extract, all constituents to be determined by the 
methods adopted by the association of official agricultural chemists." 

It seems to me that the statute is susceptible of but one interpretation 
and that is that the chemical analysis shall tnithfully state the percentage 
of crude protein, crude fibre, etc., contained in these feeding stuffs. The 
provisions of the statute requiring that the statement "clearly and truly" 
certify certain things, in my judgment, applies as well to the statonent 
of percentages as to the statement of number of pounds in the car and 
the name and place of business of the manufacturer or shipper, etc. 
This interpretation of the statute is also borne out by the provisions of 
subdivision (f) of Section IS, which provides a penalty to be imposed 
upon any manufacturer, importer, company, agent or person, who shall 
attach or cause to be attached to any car, package or other quantity of 
said feeding stuff 



Digiti; 



c by Google 



ATTORNEY GENERAL. 271 

"An analysis stating that it contains a larger percentage of an; one 
or more of tLe constituents named in tiiis section tlian it really does 
contain," etc 

Construing all of these provisions of the statute together, I am of 
opinion that the? require the statement of a definite percentage and 
that the statement of a mazimmn and minimmn percentage is not a 
compliance with the law. 

Very respectfully, 

FRAJUZ C. KUHN, 

La-m-o. Attorney General. 



INTOXICATING LIQUOEe. IXKJATION OF BAB. Under the general 
liquor law a bar may be located in that part of a building facing the 
public alley if it is e«> located Jhat the view of the bar fpom the alley iB 
unobstructed at the time the bar is required to be closed. 

February 15, 1912. 
Mr. Alex. Sutherland, Prosecuting Attorney, Musk^on, Michigan: 

Dear Sir — I am in receipt of your letter, of February 6th wherein you 
state: 

"There is a hotel fronting on a street and an alley nmning at right 
angles with the street and along the side of the hotel. There is a saloon 
in the hotel, back of the office, which is in the corner fronting on the 
street. There is a door from the office into the barroom through a solid 
partition. This door has no glass or other opening in it. There is a 
door from the barroom opening into the alley. There is a glass panel 
in this door, and the bar can be seen from the alley through this door." 
and ask whether or not the location of a bar in this manner is a viola- 
tion of Section 31 of the genera] liquor law. 

For reply thereto would say that that sectiwi provides that during 
the time when places where liquor is sold are required by law to be 
closed all curtains, screens, partitions and other things that obstruct 
the view from the sidewalk, street, alley or road in front of or at the 
side or end of the building of the bar or place in the room where the 
liquors are sold or kept for sale, shall be removed. The Supreme Court 
has held that under this provision it is unlawful to so locate a barroMn 
or bar in a hotel that the place where the liquors are sold or kept for 
sale could not be seen from any sidewalk, street, alley or road in front 
of or at the side of the hotel. 

People vs. White, 127 Mich. 428. 

There is, however, no holding to the effect that the bar must be so 
located that the same is exposed to view from a public street if it is 
BO located that a view thereof may be had fi-om an alley or road at the side 
of the building. It seems to me that if the bar is so located that upon 
the removal of screens during the time the place is required to be closed 
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the view thereof from a public alley at the side of the building is ni 
obstructed, this would not be a violation of the general liqnor law. 
Yours i-ecitectfully, 

FEANZ O. KUHN, 
La-k-o. Attorney General. 



COUNTY CONYENTIOS. DELEGATES. PRIMARY ELECTION 
LAW. The primary election law does not apply to a couoty conven- 
tion called for the purpose of electing del^ates to the State conventiwi 
called for April 11th, 1912. 

February 15, 1912. 
Hon. W. Frank James, State Senator, Hancock, Michigan : 

Dear Sir — J have your commnnicatioo of February 9th, in which yoo 
fltate that your county convention will be held on March 7th and ask 
if the delegates to this convention will be elected direct from the different 
wards to the county convention at the preceding city primary or if it 
will be necessary to hold ward caucuses and then hold a city con- 
vention and elect delegates from this city conventitm to the county 
convention. 

In reply thereto will say I assume that the county convention to whidi 
you refer is one called for the purpose of electing del^ates to the State 
Convention called for April 11th. If this assumption is correct, the 
Primary Election Law does not apply in the selection of del^ates to 
the county ctmvention. In such case it would seem that the delegates 
from each ward should be elected directly by the voters thereof at a 
caucus held for that purpose rather than at a dty convention. 
Yours respectfully, 

FRANZ 0. KUHN, 

L-m-o. Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT. NEW POLITICAL 
PARTY. A voter may enroll on primary- election day as a member 
of a new political party. 

ENROLLED A'OTER. A person must be an enrolled voter to par- 
ticipate in a primai7 election. A person cannot enrol! on primary 
election day as a member of an existing political party. 

February 15, 1912. 
Messrs. Stratton & Evans, Attorneys-at-Law, St. Joseph, Michigan: 

Gentlemen — I have your communication of Febmary 9th, in whidi 
yon submit a number of inquiries arising under the provisions of the 
General Primary Election Law. Your inquiries and the answers thereto 
are set forth as follows: 

1. "Can a person who is already enrolled as a member of a certain 
political party, re-eoroll on primary election day as a member of a 
'new political party' and on that same day vote for candidates for nomi- 
nation on the ticket of such new partv?" (",m\hIi> 
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TLe answer to the foregoing is contained in f^tion 28 of the Primary 
Election Lav, which provides in part: 

"That any enrolled voter may re-enroll on any primary election day 
afi a member of a new political party." 

As soon as a voter is enrolled with a new political party he has the 
right to vote for the eaudidatee thereof. 

2. "Can a person who is entitled to vote as a r^alar voter, bnt 
who is not enrolled as a member of any particular party, vote for candi- 
dates for nomination on 'the ticket of a "new party' without that same 
day enrolling himself as a member of such new party?" 

No. Everj- voter mast as a ccmdition precedent to his right to partici- 
jttite in a primary election become enrolled. All qualified eJectors not 
enrolled with any political party may be enrolled on any primary elec- 
ti<m day. 

3. "Can a qnalified voter, who is not enrolled as a member of any 
particular par^-, enroll as a member of a new par^ on primary elec- 
tion day and be entitled to vote the "new party' ticket that same day?" 

Yes. The answer to the second inqniry answers the foregoing, 

4. "Can he enroll on primary day as a member of an existing party 
and vote the same day?" 

No, imless he has not been able to become enrolled on the regular 
enrollment days, in which ease he may be eoroUed on primary election 
day under authority of section ten of the Primary Klection Act 

5. "Can an enrolled voter re-enroll on primary day, as a member of 
another existing (not new) party and vote it the same day?" 

No. Section 11 of the Primary Election Jjaw provides in, part that 

"Wh«le^■e^ an enrolled voter has changed his party affiliation and de- 
sires to be enrolled as a member of another political party, he may 
peiBonally make application only on enrollment day for re-enrollment to 
the enroliment boan]. etc." 

It will be observed that the right of an. enrolled voter to change his 
party affiliation may only be exercised on an enrollment day and not on 
a primary election day. 

Very respectfullv, 

FRANZ 0. KUHN, 

L-m-o. Attorney General. 



SCHOOL LAW. TOM-NBHIP BOARD. DIVISION OF PROPERTY. 
The township board is governed in the division of school property by 
the general law. 

February 15, 1912. 
Mr. John A, Stewart. Prosecuting Attorney, Harrisville, Michigan: 

Dear Sir — I have your communication of February 9th. It appears 
from your statement that school district No. 7 was formed out of terri- 
tory belonging to school district No. 2; that the township board never 
made any division of property between the two districts but that it was 
agreed that school district No. 2 should turn over to school district 
No. 7 its proper share of primarj- school money. You ask if the town- 
ship board may make the division of the property at this time, the new 
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Bchool district having been formed eighteen months ago. You also ask 
if the division is made if the l)oard should take into consideration the 
primary school fund that school dietrict No. 2 had at the time of the 
orgauization of school district No. 7. 

In reply thereto would say it is assumed that if a division of the prop- 
erty is made, it will be made under authority of Section 4657 of the 
Compiled Laws of 1897, being Section 38 of the pamphlet of General 
School Laws, revision of 1911. This Section provides that when a new 
district is formed 

"The township board at the time of forming such new district or as 
Boon thereafter as may be, shall ascertain and determine the amount 
justly due to such new district from any district out of which it may 
have been in whole or in part formed," etc. 

I am inclined to believe that the above language would confer author- 
ity upon the board to take the necessaiy action at the present time to 
cause a division of the property to be made. I should at least advise 
Buch aetiMi to be taken in order that the rights of the new school dis- 
trict may be determined. If the division is made by the township board, 
it is warranted in taking into consideration the factB and circumstances 
as they existed at the time the new district was formed. The town- 
shiji board should be governed in its action by the section above referred 
to and also the following section, being Section 39 of the Pamphlet of 
School Laws, revision of 1911. 

Very respectfully, 

FRANZ C. KUHN, 

T^m II. Attorney General. 



TRUST COMPANIES. Trust Companies are authorized to acquire and 
own abstract books to be used in business of insuring titles to real 
estate. 

F^ruary 16, 1912. 

Hon. Edward H. Doyle, Commissioner of the Banking Department, Lan- 
sing, Michigan: 

Dear Sir — Your letter of February 2nd, calling attention to parts of 
Sections 9 and 10 of Act 108 of the Public Acts of 1889, as amended, 
(Compiled Laws of 1897, Sections 6164-6165) relative to the power of 
a trust company organized under said act to acquire and hold as per- 
sonal estate abstract books of title used by it in its business of guai>an- 
teeing or insuring the validity of titles to real estate, and requesting an 
opinion thereon, has been received. 

In reply thereto would say that under the provisions mentioned which 
give to a trust company organized under the act power "to guarantee or 
insure to grantees the validity of titles in real estate transfers, at a 
rate of compensation, and upon such terms and conditions as may be 
agreed upon," (Section 19), and which make it lawful "for any such 
cori)oration to lease, piircha.se, liold and convey such personal estate 
as may be nwessarj- to carry on its business," (Section 10), a trust 
company is lawfully entitled to acquire and hold any system of abstract 
books necessary to enable it to engage in the business of guaranteeing 
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or inBuring titles to real estata The sections of tlie law quoted liave 
not been amoided or modified in any way and the ruling of your De- 
partment in accordance with the above ehould therefore be continued, 
YouTB respectfully, 

FRANZ C. KUHN, 
W-k-o. Attoni€!y -General. 



HOSPITAIiS. No State law governing location of, except those pro- 
vided for the reception of persons having dangerons commnnicable 
diseases. 

■ Febroapy 16, 1912. 

Dr. Robert L. Dixon, Becretary State Board of Health, Lansing, Michi- 
gan: 

Dear Sip — In answer to inquiry contained in a letter of February 
10th, addressed to your department by Rev. Charles F. Hofsted, Sebe- 
waing, Michigan, relative to the State laws and regulations governing 
the location of hospitals other than those provided for the reception of 
persons having dangerous communicable diseases, I have to submit tlie 
following. 

There is no State law governing the location of such hospitals in 
cities, villages or townships or prescribing any distance that must in- 
tervene between them and private homes. There may, however, be 
local regulations, city, village or township, as the case may be, govern- 
ing this matter, with which, if such re^ati<ms are l^al, it would be 
necessary to cmnply. 

Yours respectfully, 

FRANZ C. KTJHN, 

W-i-o. Attorney Graieral. 

FREE LIBRARY. Act 178, Public Acts, 1911, does not repeal Section 
3449 et seq. Compiled Laws, 1897, but provides an additional method 
for procedure to establish a free library. 

February 16, 1912. 
Mr. Hale P. Saph, City Attorney, Marine City, Michigan: 

Dear Sip — Replying to your inquiry of the 10th instant, relative to 
the procedure to establish a free library in your city, and as to the 
operation of Act 17S of the Public Acts of 1911, it is my opini(Hi that 
Act 178 of the Public Acts of 1911 simply provides an additional 
method of proceeding to establish a free library by the mill tax and 
that it docs not re[)eal the provisions of the original act found in 
Section 3449 et seq. of the Compiled Laws of 1897, and therefore does 
not take away from the city council its power to establish a free librarj' 
without submitting the question to a vote of the people. The evident 
purpose of Act 178 of the Public Acts of 1911 is to provide the people 
of cities of under ten thousand inhabitants with a simple method of 
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procedure in case the council should not for any reason be willing to 
esfnblish a librflr>'. 

It is therefore my opinion that yonr councnl can proceed und^' their 
resolution of July 20, 1911, following the procedure as laid down in 
Act 164 of the Public Acts of 1877. 

Veiy respectfully, 

FEANZ C. KUHN, 
P-m-o. Attorney General. 



MORTGAGE TAX LAW. LAND CONTRACT. Must be acknowledged 
by the vendor in onJer to entitle same to record. No authority for 
paying mortgage tax without recording instrument. Taxation un- 
der general tax law where not acknowledged and recorded. 

February 16, 1912. 
The Butters fJo.. Ludington, Michigan : 

Gentlemen— Your letter of the 26th instant received and contents 
noted. You enclose a form of land contract and ask if the same is 
subject to the General Tax Law. Yon also ask "Can we pay the county 
treasurer the tax without recording with register of deeds, and hare 
him attach his receipt to contract?" 

In reply thereto would say that land contracts must be acknowledged 
by the vendor in order to entitle them to record under the laws of 
this State and the tax paid under Act 91 of the Public Acts of 1911. 
There is no authority for paying the tax oa a contract without record- 
ing the same. Contracts wbich are not acknowledged and recorded 
and the tax paid under the requirements of the laws of this State would 
be subject to taxation under the general Tax Law. 

Respectfully yours, 

FRANZ C. KUHN, 

M-k-o. Attorney GenenLI. 



MORTGAGE TAX LAW. LAND CONTRACT. Must be acknowledged 
by the vendor in order to entitle same to record. No authority for 
paying mortgage tax without recording instrument. Taxation under 
general tax law where not acknowledged and recorded. 

February 16, 1912. 
Mr. George B. Ricliardeon, County Treasurer, Pontiac, Michigan: 

Dear Sir— Your letter of the 37th ult, received and ccmtents noted. 
Tou wish to be instructed ae to accepting the taa under Act 91 of th« 
Public Acts of 1911, on land ctmtracts that have not been acknowl- 
edged or are not in shape so that they can be recorded. You state 
that certain parties wish to pay the tax on the same and they are 
very indifferent about having them recorded and you wish to know 
if you are authorized to accept the tax imder such conditions. 

In reply thereto would say that Act 91 of the Public Acts of 1911 
provides for the payment of a specific tax upon mortgages, land con- 
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tractB, etc., as a condition of recording the same and which payment 
wbea made as prescribed b; said act exempts such mortgages and con- 
tracts from further taxation nnder the general laws of the State. This 
act requires the payment of the tax to the county treasurer of the 
county where such mortgage or contract is presented for record and 
tlMJ issuance of a receipt by the county treasurer showing the payment 
of said tax. 

It is my opinion that said Act 91 of the Public Acts of 1911. con- 
templates that in order to take a mortgage or land contract out frmn 
under the general laws relative to taxation the same must be drafted 
and executed in such a way as to entitle it to recording under the laws 
of this State, and that as a condition of recording the same the specific 
tax should be paid. It is my opiuion that owners of land contracts and 
mortgagee which are not entitled to recording should not have the 
privil^e extended to them of paying the specific tax under Act 91 of 
the Public Acts of 1911 and thereby be relieved from the payment of 
taxes under the General Tax Law. It is further my opinion tbat where 
a mortgage or land ccHitract, as the case may be, is presented to the 
county treasurer where it is apparent that the same would not be en- 
titled to recording, it would be the duty of the county treasurer to 
refuse to accept the tax. 

I am aware of the fact that Act 91 of the Public Acts of 1911, does 
not in express terms require that such an instrument should be recorded 
in order to exempt it from taxation under the General Tax Law. It 
does in express terms, however, require that the tax must be paid under 
said act unless otherwise exempt from general taxation. The scope 
and purpose of said Act 91, however, contemplates the recording of the 
inRtrument and where the same is not entitled to record for any rea- 
son, the tax should be refused by the county treasurer. 
Yours respectfully, 

PBANZ C. KUHN, 

M-k-Ow Attorney General. 



GAME FISH IjAWS. Taking bass in Branch county. 

February 16, 1912. 
Mr. W. Glenn Cowell, Prosecuting Attorney, Coldwater, Michigan: 

Dear Sir— Replying to your letter of the 13th instant, would say that 
the closed season for taking bass as found in Act No. 59 of the Public 
Acts of 1909 would unquestionably be controlling in Branch county. 
There is no inconsistency between Act 215 of the Public Acts of 1907 
and Act 59 of the Publie" Acts of 1909, and there is no reason why they 
cannot both be given full force and effect in Branch county. 
Bespectfullv yours, 

FRANZ C. KUHN, 
M-k-o. Attorney General. 
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MORTGAGE TAX LAW. TEUBT DEED. Given as aecnritj for credit, 
is subject to mortgage tax law. 

February 16, 1912. 
Btranss Brothers, Chicago, III.: 

Oaitlemen — ^Your letter of the 14th instant received and contents 
noted. Yoar commuDication refers to a trust deed executed by Geoi^e 
A. and Lillian B. Clipper, which has been presented to the raster of 
deeds of Muskegon county for record. Under date of February 8th 
we forwarded you a copy of Act 91 of the Public Acts of 1911 and 
I note what you say in r^ard to said trust deed and the application 
of said act. As I uoderstand it this trust deed is given as security for 
credit which may be extended to Mr. Clipper to the amount of f4,000. 

I call your attention to that portion of Section 3 of said Act 91 of 
the Public Acts of 1911, which reads as follows: 

"If said mortgage is given wholly or partly as an indemnity the 
mortgagee or owner thereof shall attach thereto an aflSdavit rfiowing 
the greatest amount for which it can under any circumstances becwne 
security and the taxes shall be paid upon that amount." 

It is my opinion that this provision applies to a trust deed snch as 
yon refer to and that the same should not be recorded in Muskegon 
county until the tax is paid. 

B«epectfully yours, 

FRANZ C. KUHN, 

M-k-o. Attorney General. 



PRIMARY ELECTION LAW. CANDIDATE FOR PROBATE 
JUDGE. Candidates for the oflflce of Judge of Probate are required 
to be selected at the August Primary. 

February 22, 1912. 
Hon. Robert A. Smith, Judge of Probate, Jackson, Midiigan : 

Dear Sir — T have your communication of Peburary 20th. I assume 
you inquire whether candidates for the office of probate judge should 
be nominated at the August primary the same as county officers. 

In reply thereto would say that we construe the primary election 
law to require the nomination of candidates for the office of probate 
judge at the August primary the same as any county officer. 
Yours respectfully, 

FRAXZ C. KUHN, 
L-k-o. Attorney General. 
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NEW POLITICAL PARTY. TIME OF ORGANIZATION. A new 
political party must be oi-ganized in ample time to have its candidates 
voted for at the i-egular primary election. 

Pebraary 22, 1912. 
Mr, William Woodbead, Manistee, Michigan : 

Dear Sir — I have .vouv commniiication of Pebmary 10th. In reply 
thereto would say that it is difficult to assume to advise you in the 
absence of all of the definite facts. I may say. however, that a new po- 
litical party can be oi^nized at any time. I am inclined to believe, 
however, that it would have to be organized in time so that the candi- 
dates thereof conid be voted for at the regular primary election. T 
seriously question whether the candidates of a mass convention could 
have their names placed upon the official election ballot. 

Yours respectfully, 

FRANZ C. KUHN, 
Lk-o. Attorney Graieral. 

INHERITANCE TAX LAW. TRANSFER OF LAND CONTRACT. 
The transfer of a certain land contract subject to an inheritance tax. 

February 22, 1912. 
Prof. J. C. Knowlton. 1420 Hill St.. Ann Arbor, Michigan: 

Dear Sip — I have your communication of February 10th. enclosing 
land contract between John Goetz and William Goetz. I Lave carefully 
examined your communication in which you attempt to show that the 
transfer of this land contract is not subject to an inheritance tax under 
the laws of Michigan, Prior to the receipt of your communication I care- 
fully examined a copy of this contract and rendered an opinion to the 
judge of probate of Washtenaw county to the effect that the transfer 
thereof is subject to an inheritance tax. T am unable to agree with you 
in your conclusion. It occurs to me that it cannot be seriously ques- 
tioned that the land contract in question is valid for every purpose 
between the parties thereto. It ought not to be considered a land con- 
tract for one purpose and another instrument for the purpose of avoid- 
ing an inheritance tax. All parties are bound by the provisions of the 
instrument. William Goetz could verj- easily enforce the provisions 
thereof. Not only the decedent but his wife and all of the other children 
woald be forced to recognize the validity of the land contract, I am 
unable to discover that there is anything in the inheritance tax law that 
would distinguish between the various land contracts to which its pro- 
visions arc intended to apply. I can only reiterate that in my opinion 
the contract is taxable nnder the inheritance tax law of this State. 

I am forwarding a copy of this communication to your judge of 
probate. The land contract is herewith returned. 

Yours respectfnlly, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 
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HIGHWAYS. BONDING. ACT 283. P. A. 1909. Money raised by a 
towDsbip by bonding under the provisions of Act 283, Public Acta of 
1909, may be expended upon any of the roads or bridges, etc., which 
are under the supervision and control of the township, whether within ' 
or without the limits of an incorporated village in the township. The 
money raised by bonding should not be merged with the highway im- 
provement fund, but the two funds should be kept separate and dis- 
tinct. 

February 22, 1912. 
Hod. Townaend A. Ely, State Highway Commissioner, Lansing, Mich.: 

Dear Sir — Your letter of the 26th, ultimo, received and contents noted. 
You call attention to Section 8 and subsequent sections of Chapter 14 
of Act 2at, Public Acts of 1909, and also Section 10 of Chapter 2 of said 
act. You ask, if a township containing an incorporated village should 
bond under the provisions of Section 8 et seq. of Chapter 14 of said act 
for the purpose of building roads, could any portion of the money so 
raised be used for building roads within the corporate limits of such 
village. You also ask if it is possible for the moneys raised by bonding 
to be disborsed as "highway improvement fund." 

In reply thereto would say that Chapter 2 of said act provides: 

"The highways in every organized township in this State shall be laid 
out, improved and maintained by two money taxes; one tax shall be 
known as the road repair tax and shall be assessed upon al) property in 
the township outside of the limits of incorporated villages, • • • • 
and the other tax shall be known as the highway improvement tax and 
shall be assessed upon all the taxable pi-operty in the township, includ- 
ing that within the limits of incorporated villages.'" 

Section 10 of said Chapter 2 provides that: 

"Tiie highway improvement fimd shall be cxi>ended by the township 
highway commissioner under the direction of the township board in 
laying out, building and permanently improving highways and bridges, 
and in the employment of labor, purchasing of materials, tools or ma- 
chinery to l»e used thei*efor," 

Said Section 10 also provides: 

"All highways in any incorponited village which were established and 
laid out by the township before the incorjmration of such village and 
now in use as a street or highway shall ile ti-eatcd the same as other 
highways in the township and shall share in said highway improvement 
fund and shall he expended under the dii-e<:tion of the highway commis- 
sioner and town boards." 

Secthm 8 of Chapter 14 of said act dcsigimtea the manner in which 
the township board may upon proper application borrow a sum of money 
not exceeding five per centum of the assessed valuation of such township 
and to issue bonds therefor, tlie money so Iwrrowed to be used for the 
purpose of graveling, macadamizing, building stone roads, building or 
repairing bridges or in any other way in tlie discretion of the township 
l)oard providing for the better consti-uction, improi-enieiit and care of 
the highways in such township where a majority of the legal voters of 
such township voting ui>on said proposition at a township meetini 
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general election or a epecial electiou called for that purpose shall vote 
in favor thereof. 

Section 9 designates the manner in which the moneys so raised by 
bonding shall be paid ont. 

It is my opinion that the moneys raised by bond under these provi- 
sions of the law may be expended upon any of the roads or bridges, etc., 
which are under the supervision and control of the township, whether 
within or without the limits of an incorporated village in said township. 
While the manner of handling this fund is almost identical with that of 
the highway improvement fund above referred to, it is my opinion that 
the moneys so raised by bonding should not be merged in the highway 
improvement fund bat rather that the two fnnds should be kept separate 
and distinct. 

Respectfully yours, 

FRANZ C. KUHN, 

M-ko. ' Attorney General, 



MORTGAGE TAX LAW. LAND CONTRACTS. Payment of taxes on 
land contracts recorded before and after January 1, 1912. 

February 23, 1912. 
Mr. John IL Patterson, Attorney at Law, Pontiac, Michigan : 

Dear Sir — Your letter of February 20th received and contents noted. 
In reply thereto would say that where a land contract was entitled to 
record the hoMer thereof had until January 1, 1912, within which to 
file an affidavit and pay the tax to the county treasurer under Act 91 
of the Public Arts of 1911. upon the amount unpaid thereon. If a con- 
tract uj«>n which payment lias been made, given in 1908 was not sub- 
mitted for record and the payment of the tax under Act 91 of the Public 
Acts of 1911 until after January 1, 1912, there is no authority for pay- 
ing the tax where the contract was not recorded except upon the face 
value. 

Respectfully yours, V 

FR.4NZ C, KUHN, 

M-k-o. Attorney General. 



CONSTITUTIONAL LAW. The Legislature is the sole judge of whether 
or not an act is immediately necessary for the preservation of the 
public peace, health or safety. 

February 27, 1912. 
Hon. E. V. Chilson, Secretary of the Senate. Capitol, Lansing: 

Dear Sir — T am in receipt of your communication of February 26th, 
advising me of the adoption by the Senate of the following resolution: 

"Resolved, That the Attorney General ho, and he is hereby, requested 
to transmit to the Senate an opinion on the following point: 

"Is the legislature the sole judge of it-s powers with reference to giv- 
ing immediate effect to acts passed by it? DigitizeccCjOOy Ic 
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"ADd for a citaticm of all authorities bearing upon the coustrnction 
of Art. V, Sec. 21, so far as it relates to said questioD." 

In reply to the request of the Senate I have the honor to submit the 
following : 

Section 21, Article V of the Constitution of the State of Michigan 
provides in part that : 

"No act shall take effect or be in force until the expiration of ninety 
days from the end of the session at which the same is passed, except that 
the Ijcgislature may give immediate effect to acts making appropriations 
and acts immediately necessary for the preservation of the public peace, 
health or safety by a two-thirds vote of the members elected to each 
house." 

There has been no construction of this provision of the Constitution 
by the Supreme Court of this State. Courts of other states having 
similar clauses in their constitutions have, however, passed upon the 
qaestion involved, and have determined the effect of such clauses upon 
the power of the legislature to give immediate effect to legislative en- 
actments. 

The Constitution of the State of Oregon, Section 28. Art. IV, pro- 
vides that: 

"No act shall take effect until ninety days from the end of the session 
at which the same shall have been passed, except in case of emei^ency; 
which emergency shall be declared in the preamble or in body of the law." 
which provision was modified by amendment so as to exclude from the 
power to declare an emergency "all laws except those necessary for 
the immediate preservation of the public peace, health or safety." 

In construing these clauses of the Constitution the Supreme Court 
of Oregon has held that the Legislature having declared an act neces- 
sary for the immediate pi-eeervation of the public peace, health or 
safety, such declaration is conclusive on the courts and is not subject 
to review by them. 

Kadderly v. City of Portland. U Ore. 118, 74 Pac. 710, 720. 
Bennet Trust Co. v. Sengstacken, fOre.l 113 Pac. 863, 8fi6. 
Bi^s V. McBride, 17 Ore. 640, 21 Pac. 878, 880. 

The case of Kaddexly v. City of Portland involved an act for the 
incorporation of the city of Portland; Bennet Trust Co. v. Sengstacken 
involved an act providing for the incorporation of ports in counties 
bordering upon bays and rivers; and Biggs v. McBride involving an act 
amending the existing law on the subject of railroad commissioners, 
increasing the board to three persons, making provision for choosing 
the commissioners, etc. 

In holding that the determination of the legislature as to the exist- 
ence of the emei^ency is final and is conclusive upon the courts, the 
Supreme Court of Oregon in Kadderly v. City of Portland says, in part: 

"Section 28, Art. IV of the Constitution, giving the I^islative as- 
sembly power to put any law into force uiwn approval by declaring 
an emergency, has been modified by the amendment of 1902, so as to 
exclude from the power to declare an emergency all laws except those 
necessary for the immediate preservation of the public peace, health or 
safety. So far, all are agreed. But the vital question is, what tribunai 
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ii to determine whether a law does or does not fall under this clasaifl' 
cation ? Are the judgment and findings of the l^ielative assembly con- 
clnsive, or are they subject to rariew by the courts? The inquiry i» 
much simplified by bearing in mind that the excepti<Hi in the constitu- 
tional amendment is not confined to such laws as the legislative assembly 
may legally enact by virtue of the police powers of the state, or to those 
atone that may affect the pnblic peace, health or safety. The police 
power is limited to the imposition of restraints and burdens on persons 
and property, in order to secure the general comfort, health, and pros- 
perity of the etata Tiedeman, Lim. Pol. Powers, Sec. 1, But the lan- 
guage of the constitutional amendment is broader, and includes all laws, 
of whatsoever kind, necessary for the immediate preservation of the 
pnblic peace, health, or safety, whether they impose restraints on per- 
sons and property, or come strictly within the police powers, or not. 
The laws excepted from the operation of the amendment do not depend 
alone upon their character, but upon the necessity for their enactment 
in order to accomplish certain purposes. As to such laws, the amend- 
ment of 1902 does not in any way abridge or restrict the power of the 
Legislature, which, by the insertion of a proper emergency clause, may 
unquestionably cause them to go into effect upon approval by the Gov- 
ernor, As the Le^slature may exercise this power when a measure Is 
in fact necessary for the purposes stated, and as the amendment does 
not declare what shall be denned laws of the character indicated, who 
is to decide whether a specific act may or may not be necessary for the 
purpose? Most unquestionably, those who make the laws are required, 
in the process of their enactment, to pass upon all questions of ex- 
pediency and necessity connected therewith, and must therefore deter- 
mine whether a given iaw is necessary for the preservation of the pnblic 
peace, health and safety. It has always been the rule, and is now every- 
where understood, that the judgment of the legislature and executive 
departments as to the wisdom, expediency, or necessity of any given 
law is conclusive od the courts, and cannot be reviewed or called in ques- 
tion by them. It is the duty of the courts, after a law has been enacted, 
to determine in a proper proceeding whether it conflicts with the funda- 
mental law, and to construe and interpret it so as to ascertain the rights 
of the parties litigant. The powers of the courts do not extend to the 
mere question of expediency or necessity, but, as said by Mr. Justice 
Brewer, 'they are wrought out and fought out in the Legislature and 
before the public. Here the single question is one of power. We make 
no laws. We change no constitutions. We inaugurate no policy. When 
the L^islature enacts a law, the only question which we can decide 
is whether the limitations of the Constitution have been infringed upon,' 
Prohibitory Am. Cas., 24 Kan. 700, 706. The amendment excepts such 
laws as may be necessary for a certain purpose. The existence of such 
necessity is therefore a question of fact, and the authority to determine 
such fact must rest somewhere. The Constitution does not confer it 
upon any tribunal. It must therefore necessarily reside with that de- 
partment of the government which is called upon to exercise the power. 
It is a question of which the Legislature alone must be the judge, and, 
when it decides the fact to exist, its action is final. Biggs v. McBride, 
17 Ore. 640, 21 Pac. 878. 5 L. E. A. 115; Umatilla Irrigation Co. v. 
Barnhart, 22 Ore. 389, 30 Pac. 37; Geaitile v. State, 29 Ind. 409; Wlieeler 
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T. Chiibbnck. 1« HI. HOI: Sntherlnnd. St. Const. 108. In this view we 
are KupjKirted by the Supreme Court of South Dakota. In 1898 an 
amendment to the Conetitution of that state was adopted by the people; 
eimilnr in many rcBpects to the amendment now under consideration; 
and so far as the laws exempted from its operation are concerned, tlie 
lanfninge of the two amendments is identical. In State ex rel. v. Bacon, 
14 S. I>. 394, 404, 85 N. W. 225, the court sav in refeirinp to this amend- 
ment: 'It will be observed that the laws of 1901 which we are consider- 
ing not only declares that an emergency exists, but also that the "pro- 
yision is necessary for the immediate preservation and support of the 
existing pnblic institutions of this state." It seems to have been uni- 
formly held under Constitutions containing an emergency clause, and 
proyiding that laws containing such a clause shall take effect as therein 
directed, that the action of the Legislature in inserting such a clause is 
conclusive upon the courts. (Citing cases.) No reason occurs to us why 
the same rule should not apply to the act in question. The legislature 
having declared that the provisions of that act are necessary for the 
immediate preservation and support of the existing public institntions 
of the state, that declaration is conclusive ui>on this court, and brings 
this class clearly within the exception contained in Section 1 (as 
amended) of Article III of the Constitution.' 

But, it is argued, what remedy will the people have if the Legisla- 
ture, either intentionally or through mistake, declares falsely or errone- 
ously that a given law is necessary for the purposes stated? The ob- 
vious answer is that the power has been vested in that body, and its 
decision can no more be questioned or reviewed than the decision of 
the highest court in a case over which it has jurisdiction. Nor shonld 
it be supposed that the Legislature will disr^ard its duty, or fail to 
observe the mandates of the Constitution. The courts have no more 
right to distrust the I^egislature than it has to distrust the courts. 
The Constitution has wisely divided the govemmwit into three separate 
and distinct departments, and has provided that no person charged 
with official duties under one of these departments shall exercise any' 
of the functions of another, except as in the Constitution expressly 
provided. Const. Art. 3, paragraph 1. It is true that power of any 
kind may be abused when in unworthy hands. That, howeier, would not 
be a sufficient renson for one co-ordinate branch of the government to 
assign for attempting to limit the power and authority of another de 
partment. If either of the departments, in the exercise of the powers 
vested in it, should exercise them erroneously or wrongfully, the remedy 
is with the people, and must be found, as said by Mr. Justice Strahan 
in Biggs vs. McBridc, supra, in the ballot box. 

We are of the opinion, therefore, that the findings and declarations 
of the Jjegislature that the act of 1903 for the incorporation of the 
city of Portland was necessary for the immediate preservation of the 
public peace, health, and safety are conclusive on the courts, and conse- 
quently the charter was not subject to the referendum power, and was 
in force and etfect from and after its approval." 

The Constitutions of Oklahoma and South Dakota contain clauses 
relative to measures "immediately necessary- for the public health, peace 
and safety," almost identical with those of the Oregon and Michigan . 

Constitutions, and the courts of both of these states have held that nntL)OylC 



ATTORNEY GBNBRAK 2S5 

der Biich provisions the action ni tlie legislature in inserting an emerg- 
ency clause is conciuaive upon tlie courts. 

State vs. Bacon, 14 S. D. 394, 85 N. W. 605, 608; 
Oklahoma City v». ehields (Okla.) 100 Pac. 559, 574; 
In re Menefee (Okla.) 97 Pac. 1014, 1018. 

The case of State vs. Bacon involved an a«t relating to the appoint- 
ment of a board of charities and correcticmB and to define its duties and 
powere. The court, in passing opon the power of the legislature to de- 
clare an emei^eocy, says: 

"It eeevnB to have been uniformly held under constitutions contain- 
ing an emei^ency clause, and that laws containing such a clause shall 
take effect as therein directed, that the action of the legislature in in- 
serting such a clause is conclusive upon the courts, (citing cases)." 

The case of Oklahoma City vs. Shields involved an act to provide for 
the improvement of streets and other public places by grading, paving, 
etc., and the court, in sustaining the act under the emei^eney clause, 
says: 

"We conclude that the judgment of the Legislature in determining 
whether or not an emergency existed — that is, whether or not a measure 
is immediately necessary for the preservation of the public peace, health 
or safety — rests solely witli the Legislature. It is not subject to review 
by the courts, or any other authority except the people." 

The case of In re Menefee involved an act providing for funding the 
outstanding warrants and other indebtedness of the State of Okla- 
homa, the issuJi^ of bonds therefor, providing for the payment of the 
same and making an appropriation. 

Under emergency clauses of the constitutions of other states the legis- 
lature has been held to be the sole judge of the exist^ice of the emer- 
gency. 

Carpenter vs. Montgomery, 7 Blackford (Ind.), 415; 
Wheeler vs. Chubbuck. 16 111. 361 ; 

Orrich vs. City of Pt. Worth (Tei.) 114 8. W. 677, 683; 

Day Land & Cattle Co. vs. State (Tex.) 4 S. W. 865, 873. 

The cases last cited involved, respectively, an act relative to the 
duties of clerks of circuit courts, an act to prevent sheep and swine 
from running at large, an act providing a new city charter for a city, 
and an act setting aside land for edncatioual purposes and the payment 
of the public debt. 

The general rule that the question of necessity is one for the legis- 
lature and not for the courts has also been applied with reference to 
general and special legislation, the accepted doctrtne being that, under 
ct»nstitutional provisions prohibiting special legi8lati(Ki in cases for 
which provision can be made by general laws, the legislature is the sole 
judge of whether or not a g^ieral law can be made applicable. 
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TTie framers of our present constitntion evidently had these rtilea of 
law in mind. They provided, in connection with the clause of the con- 
stitution limiting the power of the legislatnre to pass special lawB or 
acts only in cases where a general law could not be made applicable 
(See. 30, Art. V) that "whether a general act can be made applicable 
shall be a judicial question," thereby abrogating the then existing rule 
and making the courts instead of the Legislature the judge of the neo 
etisity of a special law. The framers of the constitution did not place 
any such limitation or qualification upon the clause relating to acts 
immediately necessary for the preservation of the public peace, health, 
oi- safety, and from their failure to do so it nmy be presumed that 
they intended to leave the determination of questions arising under 
that clause a legislative as contradistinguished from a judicial function. 

It is therefore my opinion, based upon the foregoing authorities, that 
under Secti<Hi 31, Article V of the Constitution, the Legislature of this 
State is the sole judge of whether or not an act is immediately necessary 
for the preservation of the public peace, health or safety. 
Very respectfully yours, 

FRANZ C. KUHN, 

(Note— A copy of this opinion was also sent to the House of Bepre- 
sentatives,) 

W-k-o, Attorney General, 

CONSTITUTIONAL LAW. PASSAGE OF BILLS, SPECIAL SES- 
SION OF THE LEGISLATURE. The requirements of Section 22, 
Article 5 of the Constitution that bills should be printed and in pos- 
session of each house for at least five days is limited to any regular 
session of the legislature. 

February 27, 1913. 
Hon. E. V. Chilson, Secretary of the Senate, Capitol, Lansing: 

Dear Sir— I have your communication of February 26th, sabmitting 
a copy of resolution offered by Senator White, directing you to request 
my opinion relative to the provisions of Section 22 of Article "V of the 
Constitution. The question presented is whether the requirement there- 
in that DO bill shall be passed or become a law until it has been printed 
and in the possession of each house for at least five days applies to a 
special session of the legislature. 

The section of the Constitution in question reads as follows : 

"No bill shall be passed or become a law at any regular session of the 
legislature until it has been printed and in the possession of each house 
for at least five days. No bill shall be passed at a special session of the 
legislature on any other subjects than those expressly stated in the gov- 
ernor's proclamation or submitted by si)ecial message. No bill shall be 
altered or amended on its passage through either house so as to change 
its original purpose." 

The foregoing language is susceptible of but one meaning. It is ap- 
parent that the requirement that the bills shall be printed and in the 
possession of each bouse for at least five days is expressly limited to 
"any regular session of the legislature." The section reads precisely-aa i ^ 
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intended by the frflmers of the Constitution, Any doubt which might 
exist in regard to the meaning of the language used is dispelled by an 
examination of the ConBtitutional Debates. The proposal aa originally 
introduced applied to both regular and special eessioos of the legislature. 
It is obvious that the section of the constitution in its present form was 
substituted for the original proposal for the express purpose of limiting 
the five day requirement to r^ular sessions of the legislature. The Con- 
stitutional Debates indicate that the five day requirement in the original 
proposal was included for the purpose of keeping the public advised in 
regard to matters coming before the legislature at a regular session and 
that due publicity be given all proposed legislation ; while in the case of 
a special session no matter is usually submitted other than that in- 
cluded in the call of the Qovemor, in calling the legislature in extra- 
ordinary session or at least included in a special message, thereby giving 
to snch measures as are proposed even greater publicity than that gen- 
erally afforded to bills introduced during the regular session. 

It is therefore my opinion that bills introduced during the special 
session need not be printed and be in the possession of each house for at 
least five days prior to their passage, under authority of the Coustita- 
tion. 

Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 

PRIMARY BLBCTION LAW. ENROLLMENT. UNAVOIDABLE 
ABSENCE. The question of unavoidable absence under the fmroll- 
ment feature of the primary election law is a question of fact. 

February 28, 1912. '' 
Hon. A. J. Eaton, City Recorder, Sault Ste. Marie, Michigan : 

Dear Sir — I have your communication of February 24th, in which yon 
refer to Section ten of Act 281 of the Public Acts of 1909, being the 
General Primary Election Law. You ask : 

"Under this section would a man who had to leave his election pre- 
cinct before the enrollment board was in session in the morning on en- 
rollment day, to go to his work in another part of the city, and who 
had to stay at his work and out of his election precinct until after the 
enrollment board had adjonrned, be considered unavoidably absent from 
his election precinct and be entitled to vote on primary election day 
upon taking oath that it was impossible for him to enroll during the 
hours the board was in session?" 

In reply thereto would say I seriously question whether the facts 
stated by you could be said to constitute unavoidable absence within 
the meaning of the section in question. The question of unavoidable 
absence is largely one of fact controlled by particular circumstances. 
Limiting my answer to the facts stated, I am inclined to hold that the 
person was not unavoidably absent from tbe election precinct. 
Very respectfully, 

FRANZ C. KUHN, 

L-mo. Attomey-Xlenerf^. 
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PEIMABY ELECTION LAW. NEW POLITICAL PARTY. LOCAL 
OHGANIZATION. Political parties whicli are organized simply for 
local purposes are considered new political parties within the meaning 
of the general primary election law. 

Febmary 28, 1912. 

Mr. 8. L, Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — T have your communication of February Slet, in which you 
state that there are some political parties existing in your city that 
I assume had not participated in anything other thau local city elec- 
tions. The question presented by your communication is whether these 
political parties, which it is assumed are organized simply for local pur- 
poses are new political parties within the meaning of the General Pri- 
mary Election Act. 

In reply thereto would say practically the same question was re- 
cently presented by John O'llara, City Attorney of Iron Mountain. Our 
communication in answer to his inquiry reads in part as follows: 

"I have your communication of February Ist, in which you submit a 
number of inquiries under the provisions of the Primary Election Law. 
It appears from your communication that there were three or fonr politi- 
cal parties represented in the recent enrollment held. The material ques- 
tion presented is in regard to the number of signers which a nomination 
petition should contain. 

It appears from your statement that there are some political parties 
in your city, the voters of which did not, as representatives thereof, par^ 
ticipate in the election of Secretary of State. It would seem that the 
Primary Election Act insofar as political parties are concerned should 
be given a construction that will give to all political parties possible, 
and to the voters therein, the opportunity to participate in the primary 
election. Accordingly, if the political parties in question, including all 
those which had no candidate for Secretary of State, may be considered 
new political parties, they would be governed by Section 28 of the 
General Primary Election I^aw relative to the number of signers on 
nomination petitions. No good reason suggests itself to me why this 
construction may not be given and if adopted will tend toward simpli- 
fying the entire matter," 

It occurs to me that it will greatly simplify matters if the foregoing 
rule is adopted and if the "Citizens Party" is considered a new political 
party. 

Very respectfully, 

FRANZ C. KUHN, 

L-m-o. Attorney General. 
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PRI5IABY ELECTION LAW. NEW POLITICAL PARTY. ENROLL- 
AEXT of V0TEB8. The "Independent Citizens Party" is a new- 
political party. 

February 28, 1912. 
Mr. Homer J. McBride, Attorney at Law, Flint, Michigan : 

Dear Sir — I have your communication of Fehruary 17th, in which you 
state that prior to the enrollment on January 27th a new political party 
was formed, known as the Independent Citizens Party and that a num- 
ber of voters enrolled as members of such party. You state, "The ques- 
tion has arisen whether the voters enrolling on primary election day as 
a member of the new political party known as the Independent Citizens 
Party can vote at the primaries held on that day. Also whether voters 
may enroll at all on that day as a member of the new political party, 
there having been one enrollment day since the organization of the party 
at which time voters had an opportunity to enroll as members of snch 
party." 

I am inclined to believe that the "Independent Citizens Party" organ- 
ized as described in your communication is a new political party within 
the meaning of the general primary election act. Accordingly voters 
may enroll as members of such new political party on primary election 
day and be entitled to vote for candidates of such party. The fact that 
an enrollment day has intervened between the organization of the party 
and primary election day would not interfere with the right of voters 
to be enrolled as members of the new political party on primary election 
day. 

Yours respectfully, 

FRANZ C. KUHN, 

Irk-O. Attorney General. 

CITY CHARTER. CHARTER REVISION COMMITTEE. PUBLIC 
SCHOOL. A charter revision committee has no authority to include 
anything in a proposed charter affecting the public schools of a 
city. 

February 28, 1912. 

Hon. Prank L. Podge. President, Charter Revision Commission, Lan- 
sing. Michigan : 

Dear Sir — I have your communication of Februarj- 2l8t, in which 
you inquire whether any pi-ovision relative to public schools of your 
city may be included in the proposed new charter now being prepared. 

In reply thereto would say it has been our policy of late not to ad- 
vise charter revision commissions relative to their work or questions 
of law arising in connection therewith. The time of the department 
would be practically devoted to this work if we were to attempt to 
advise in every instance, I may say, however, that prior to the adop- 
tion of this policy I held that a charter revision commission has no au- 
thority to include in a proposed chnrter any matter affecting the pub- 
lic schools of the city for which the proposed charter is being prepared 
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and tliat any rights under the school Bj-stem may not be added' to or 
interfered with by the charter as those are matters governed by the 
act in force in the city pertaining to the public Bchools and the general 
achooi law of the State. 

1 would prefer not to express any further opinion at this time and 
trnst you will understand the circumstances. 

Very respectfully, 

FRAXZ C. KUHN, 
L-m-o. Attorney General. 



JURTICE OF THE PEACE. QUALIFYING FOR OFFICE. Failure 
to furnish a bond within the statutory period does not ipso facto 
cause a forfeiture of the office. Bond may be received after statutory 
time expires where no contest has been raised. 

February 28, 1912. 
Mr. Daniel S. Payton, Township Clerk, Charlevoix, Michigan: 

My Dear Mr. Payton — I have your letter of Febmary 20th, contain- 
ing the following inquiry; 

"Ijast April Mr. Ingalls was elected a justice of the peace in this 
county and took the oath of office before the clerk of his township but 
did not furnish a bond. lie now offers to file his bond. Can he le^lly 
do eo and assume the duties of justice of the peace?" 

In reply to this inquiry I wish to say that this question involves 
the eonstruftion of Sections 115-5. 2369-2373, of the Compiled Laws 
of 1897, As I understand the facts Mr, Ingalls has not been acting 
as a justice of the peace but that he wishes toqualify and ae^ume his 
duties and that there is now no one filling this office. 

-Vfter a careful examination of the other authorities, and of the cases 
that have arisen in our own Supreme Court. I have only been able to 
find a comparatively small number of case* where this jwint was di- 
rectly raised. However, the question tins arisen a great number of 
times in collateral proceedings so that the general subject has been 
discussed very widely. Tliere are two lines of authorities as to how a 
statute worded as section 2369 should be construed. On the one hand 
in many staten thp provisions as to the time within which "an oath 
should be taken or a bond filed, are held to be mandatory- ; and in n^ny 
otiier states and courts those provisions are held to be directory only. 
The weight of authority, however, is fairly in favor of holding such 
a statute dii-ectory and not mandatory. 

In the case of People vs. Payment, 109 Mich. 553, the constructiOTi 
of Section 1155 and also 23(19 came up by way of a collateral attack 
on the jurisdiction of a justice of the peace who had issued a warrant 
and conducted an examination in a criminal case. In that case the 
justice had not fully qualified within the time allowed by law but 
completed his qualifications several days after the fourth of July, the 
time set by statute. The Court held that the justice had jurisdictiMi 
and that the question could not be raised as to whether the office had 
been vacated by the failure of the justice to qualify within the time 
and <'ould only be tried in a direct proceeding. This holding is ia 
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harTnoD,y with the gi-eat weight of authority'. Our attention has been 
called to only two or three cases in which the courts have given a 
statute similar to Section 2369 a strict conBtniction and inasmuch as 
the Supreme Court of Michigan has followed the general trend of 
authorit.v which holds ftuch a law director^' only, it is my opinion that 
Section 2369 should be considered aa not mandatory hut directory only. 

It is therefore my conclusion and opinion that if no proceedings have 
been taken to declare this office vacant and no other parties can be 
prejudiced, that you should receive Mr. Ingall's bmid and that it is 
not too late for him to complete his qualifications. 

Very respectfully, 

FRANZ C. KUHN, 

Pm-o. Attorney General. 



<!0N8TITUTI0NAL LAW. MEMBERS OF LEGISLATURE. A 
county clerk is not eligible to election to the legislature during his 
ineumbancy as clerfe. 

February 28, 1912. 
Mr. Murl H. DeFoe, Executive Clerk, Governor's Office, Lansing: 

Dear eir — I have before roe your letter of the 20th instant, contain- 
ing the following inquiry : 

"Will you kindly advise the executive office if a person now occupy- 
ing the position of county clerk can be elected to the legislature during 
his incumbency as clerk." 

In reply thereto I would respectfully call you attention to Article 
V, Section six, of the Constitution of 1908, which reads as follows: 

"No person holding any office under the United States or this State, 
or any county office, except Notaries Public, officers of the militia and 
officers elected by townships, shall be eligible to or have a seat In 
either house of the l^slature; and all votes given for any such person 
shall be void." 

It has heretofore been the ruling of this deparim^it when this ques- 
tion arose under the old constitution, which contained a similar pro- 
vision, that a county officer is not eligible to be elected to the l^s- 
lature. See opinion of Attorney General Bird, page 57 of the 1909 
report. In this opinion I fully concur and am of the opinion that 
the attempt of the county clerk to be elected or his election would be 
in direct contravmtion of the provision of the Constitution, above 
quoted. 

Very respectfully, 

FRANZ C. KUHN, 

P-m-o. Attorney General. 
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QUO WARRANTO. FORFEITURE OF FRANCHISE. Proeecnting 
attorney of a county has full authority to institute proceedings to 
forfeit the franchise of a plank road company. 

February 28, 1912. 
Mr. Fred B. Brown. Attomeyat-Laiv, Port Huron, Michigan: 

Dear. Sip — Relative to your letter of the 20th ultimo, relating to the 
institution of proceedings to forfeit the franchise of the Clyde Plank 
and Acadamized Road Companv, permit me to aaj that I have given 
Tour letter and the accompanying papers careful consideration and wieh 
to reply as follows: 

I have a aerioos doubt whether in any event the Attorney General 
should be a party to the proceeding contemplated in your letter for the 
reason that the opei-ation of this plank road company is purely of a local 
nature, not more than two townships being actually involved. The 
Suprene Court has frequently refused to issue writs of quo warranto 
where the general interests of the public at large were not involved and 
it has been the practice throughout the State in such a matter to leave 
the commencement and control of proceedings to the local conrt and 
the local officers. 

You have called our attention to Section 9950 of the Compiled Laws 
of 1897, which provides for the Attorney General commencing proceed- 
ings by quo warranto in certain cases and it is my understanding that 
it is your opinion that under this section the Attorney General is both 
authorized and required to act. I wish to call yonr attention to Section 
9966 of the Compiled Laws of 1897, which provides in substance that 
prosecQting attorneys may act in proceedings of this nature, and it is 
my opinion that the prosecuting attorney of St. Clair county has full 
authority and is the proper officer to act with relation to the subject 
matter of your letter. 

Very respectfully, 

FRANZ C. KUHN, 

P-m. Attorney Genial. 



SCHOOL LAW. UNIT TOWNSHIP SYSTEM. There is no certain 
method prescribed by which to determine the exact number of school 
electors in a township. 

February 28, 1912. 

Hon. Imther L. Wright, Superintendent of Public Instruction, Lansing, 
Michigan : 

Dear Sir — Your Inquiry of February 2l8t, relative to Act 117 of the 
Public Acts of 1909. as amended by Act 43 of the Public Acts of 1911, 
has been given careful consideration, and in reply thereto would say as 
follows: 

No provision has been made in this act whereby any certain determina- 
tion of the actual number of qualified school electors can be ascertained. 
In the absence of such a provision, the only safe course for the residents 
of a tfiwnship to pursue should be to have siTch a number of sign^^ireB 
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of qualified electors on their petition that no question could possibly 
arise as to whether or not the signatures of one-fourth of the qualified 
electors had. been obtained. 

In regard to female voters not being registered, it is my opinion that 
they are qualified voters nevertheless under the school law, which does 
not provide for any registration. The township board on examining a 
petition would have to satisfy itself by the best evidence at its command 
as to whether the names of women appearing on the petition were those 
of qualified electors. It is my opinion that once the township board has 
received and examined such a petition that their determination would 
be final and binding on the township as it would be presumed that they 
had acted in good faith and with due respect to the rights and interests 
of the township and its school system. 

Respectfully yours, 

FBANZ C. KUHN, 

P-m-o. Attorney General. 

COUNTY DRAIN COMMISSIONER FOR SAGINAW COUNTY. 
ELECTION. APPOINTMENT. TERM OF OFFICE, ETC. 

February 28, 1912. 

Mr. Clarence M. Browne, Prosecuting Attorney, Saginaw, W. S., Michi- 
gan: 

Dear Sir — Your letter of the 20th instant received and contents noted. 
You state that one Leonard Alger was elected county drain commis- 
sioner for Saginaw county in April, 1907, pursuant to local Act 396 of 
1905, as amended by local act 358 of 1907. That said Leonard Alger 
was again elected to same oflSce in November, 1910, under Act 118 of the 
Public Acts of 1909 and duly qualified. The question you submit is 
whether said Alger is now holding office by virtue of his election in 
November, 1910, under Act 118 of the Public Acts of 1909, or whether 
be is holding over by virtue of his election under local act 358 of 1907. 
You also wish to know whether the drain commissioner must be elected 
at the November election 1912, and if so, will the election be under the 
general law or the local act. 

The present drain law in this State is Act 254 of the Public Acts of 
1897, as amended. Under Section 1 of Chapter 2 of the original act the 
county drain commissioner was appointed by the board of supervisors 
in each county except where some other provision was made by law in 
regard to particular counties. In 1905 the Legislature by Act 396 made 
provision for the election of a county drain commissioner in the county 
of Saginaw and providing for his compensation, etc. The duties of such 
county drain commissioner are those prescribed by the general drain 
law of the State. Said local act was later amended at the same session 
by local act 651 which changed the term of ofBce of the county drain 
commissioner for the county of Saginaw from two to four years. Said 
local act 651 was amended by the legislature in 1907 by local act 358. 

County drain commissioners generally were appointed by the boards 
of sujiervisors except where some special provision had been made with 
regard to particular counties until the amendment of the gener^ljdijain 
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law by Act 118 of the Public Acts of 1909. You will note that Section 
1 of Chapter 2 of Act 118 of the Public Acts of 1909 expressly provides : 

"At the regular biennial election to be held upon the Tuesday succeed- 
ing the first Monday in November, 1910, and every second year thereafter 
one county drain commissioner shall be elected In every organized county 
in this State by the qualified electors thereof." 

Section 17 of said Act 118 repeals all acts or parts of acts contra- 
vening said act. I am aware that under numerous authorities the rule 
is established that a general act does not repeal a local act where it is 
possible to harmonize the two, except by special reference, etc. In the 
revised constitution of 1908 local legislation is prohibited except in those 
instances where a general law cannot he made applicable, I cannot 
avoid the conclusion that it was the intention nf the Legislature in the 
passage of Act 118 of the Public Acts of 1909 to establish a uniform 
rule for the election of county drain commissioners and that the amend- 
ment to Section 1 of Chapter 2 was designed to take the place of all 
special provisions applicable to the election or appointment of county 
drain commissioners in particular counties. This construction of said 
Section 1 of Chapter 2 undoubtedly is in accord with the views of the 
authorities of Saginaw county for Mr. Alger was elected county drain 
commissioner at the Xovember Section in 1910 under the general law 
and duly qualified and now holds said office by virtue of said election, 
which procedure, in my opinion, was correct. 

There were some inconsistencies in Act 118 of the Public Acts of 1909 
in regard to the term of office of the county drain commissioner which 
was remedied by the Legislature of 1911 by the passage of Act 185 
amending Section 1 of Chapter 2 and other provisions of the general 
drain law. Section 1 of Chapter 2, as amended, by said Act 185, pro- 
vides that at the regular biennial election to be held on the Tuesday suc- 
ce(*ding the first Monday in November, 1912, and every second year there- 
after one county drain commissioner shall be elected in every organized 
county in this State by the qualified electors thereof, the term of office 
to begin the first day of January, next succeeding such election, and to 
continue for two years thei-eafter. It is clearly my opinion that the 
county drain commissioner for the county of Saginaw should be elected 
at the November election 1912. under this provision. 

I deem it advisable to write you in regard to this matter rather than 
to send my rejily to Mr. Alger, and you can advise Mr. Alger as to my 
holding in the matter. 

Yours respectfully, 

FRANZ C. KUHN, 

M-k-O. Attorney General. 

TAXATION. .ASSESSMENT OF MORTGAGES UNDER GENERAL 
TAX LAW. Should be assessed as personal property credits. Deduc- 
tion of debts therefrom, etc. 

February 28, 1912. 

Mr, A. P. Hough, Jackson, Michigan: 

Dear Sir — ^Yonr letter of Febniarv- 2lKt received and contents noted, 
The copy of paper which you enclose is a form made up by the Board 
of State Tax Commissioners upon which the various assessing officers 
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are requested to rei)oft to tlie Board of State Tax f'oi 
regard to the assessment of mortgaKCS under tlic genei-al tax law. I do 
not understand that in making i>ersonal propert.v assenamentB under 
the general tax law each class of personal propert.v has to be listed 
nei>ai-ately upon the i"oll. Mortpiges assessed under the general tax 
law are assessed as personal property credits under the sixth sub- 
division of Section 8 of the general tax law. Under the fifth sub- 
division of Section i) a provision is made for exempting debts due or 
to become due insofar as the sanre shall equal the amount of bona-flde 
and unconditional debts by the person owing. In other words, in mak- 
ing up the assessment roll insofar as the pereonal property assessment 
includes personal property iTcdits, that is, debts due or to become due 
the person assessed, there may be deducted therefrom in determining 
the amount of the perscmal property assessment the amount of the 
iKina fide debts owing by the person assessed. 

Respectfullv vonrs. 

PRANZ G. KUHN, 
Mk-O, Attorney General. 



TAXATION. MINEKAL RIGHTS. Mineral rights owned by mining 
corponitiona sejmnite and distinct from surface rights. Assessment 
of mineral rights of mining corporation in actual operation as dis- 
tinguisbed from mineral rights in lands not <:ontiguous thereto. De- 
scription of for purpose of taxation. Sale of for taxes. Deducticm of 
value of mineral rights from value of surface rights. 

February 28. 1912. 
Mr, A. W. Jurma, City Attorney. Ishpeming, Michigan : 

Dear Kir — Your communication of the Iflth instant received and c(m- 
tents noted. You wish to be advised with respect to the assessment 
of mineral reservations under Act 51 of the Piiblic Acts of 1!)11. It 
appears that in the City of Ishpeming the surface and mineral estates 
are to a certain extent owned separately, and if I understand the situa- 
tion correctly, the mineral rights in nearly everv instance are owned 
by mining corijorations which are in active operation of their mining 
properties. You have enclosed a map showing the property of the 
Iron Cliffs Mining Company whose mineral nght interests extend under- 
neath and entirely across the Excelsior Iron Company's addition to the 
City of Ishpeming, the same being platted property. Of course. 1 
understand fully that the mining companies which are in active opera- 
tion are also the owners of surface rights to a considerable extent but 
these surface rights are not nearh- as extensive as their mineral rights, 
as is the case with the Iron Cliffs Mining Company to which you have 
especially directed my attention. You also call attention to the fact 
that in the assessment of the property of such mining companies and 
in determining their true cash value for the purpose* of taxation the 
assessing officers have taken into consideration the mineral rights of 
such companies under lands whieh are contiguous to the real prop- 
erty owned and operated by them as mines. 

It is my opinion that as to all such mineral rights the^^i^^||^icb 
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was taken into consideration in determining the true cash value of the 
mining properties and assessed to the mining companies, such mineral 
reHervations heing contiguous to the mining properties in actual opera- 
tion, such mineral rights nliould not he separately assessed onder Act 
51 of the Public Acts of 1911, for in so doing there would unqueetic^i- 
ably be a double assessment. It is further my opinion that the mineral 
rights owned by a mining company in actual operation of its prop- 
erties which are contiguous to its properties should be taken into con- 
sideration in determining the true cash value of the property assessed 
to the company. There should be a separate assessment of the mineral 
rights, however, where mineral rights are owned that are not contigu- 
ous to property in actual operation as a mine. 

In using the term "actual operation" in connection with the mining 
pi-operty I intend to refer more directly to those properties which are 
actually assessed as mining properties as distinguished from mineral 
rights which are not actually contiguous to op a part of a mining prop- 
erty and the same rule would apply to what is generally and CMmnonly 
understood as a mining property whether at the time of assessment it 
is in actual operation or not. In other words, there is a distinction be- 
tween mining properties and mineral reservations which should not 
be lost sight of in making assessments under the general tai law or 
under said Act 51 of the Public Acts of 1911. Where mineral rights 
are owned by individuals, firms or corporations separate from the sur- 
face rights, which are not contiguous to property which is assessed as 
a mine, the same should be assessed in accordance with the requirements 
of Act 51 of the Public Acts of 1911. 

The construction which I ha\-e placed upon said Act 51 as above indi- 
cated is reached by cwisidering said Act 51 and the general tax law 
as acts in pari materia to be construed together so far as possible, which 
necessitates treating the word "shall" in the fifth line of Section 1 
as meaning "may," The 8th section of said Act 51 declares that said 
act shall be considered as remedial legislation enacted for the purpose 
of equalizing taxation, subjecting all interests in lands thereto and 
shall be so held and construed. This section would also indicate that 
the interj)retation that I have placed upon said Act 51 in connection 
with the various provisions of the general tax law is correct. 

Yon also call attention in your communication to the fact that when 
the Excelsior Iron Company's addition to the City of Ishpeming was 
platted the plat contained a reservation of the mineral rights under 
the land so platted as well as the deeds to individuals made subsequent 
thereto and that the same thing is tnie of other plats of additions to 
said city. In assessing the mineral rights nnder Act 51 of the Public 
Acia of 1911 you desire to know whether the assessment of the mineral 
rights, where such mineral rights Are subject to assessment nnder 
Act 51 of the Public Acts of 1911. could l>e assessed in the case of 
platted property as an entire assessment, or whether the assessment of 
mineral rights must conform to the assessment of the surface rights. 

In reply to this inquiry, I desire to state that it is my opinion from 
a careful examination of said Act 51 that the assessment of the mineral 
riglits insofar as the description of the same may be concerned, must 
conform to the assessment of the surface rights where it is not assessed 
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as a mine proper. An examination of said act clearly indicates that 
it was the intent of the L^slature where the mineral rigbtB were as- 
sessed separately to give the owner of the surface right an opportunity 
to merge such mineral right in the surface right where there was default 
in the payment of the tai and after the period for redemption by the 
owner had expired. Again in Section 3 the owner of any separate inter- 
est might become the purchaser of any other interest in the event of the 
sale for taxes. Section 6 provides that the value of the right reserved 
as fixed by the assessor shall be deducted from the whole value of such 
lands as fixed by him and only the difference between the value of 
such reserved interests and the whole valne of said land as so fixed shall 
be assessed against the owner of the surface right, fee or remaining 
interest therein. The clear intent of this act could not be carried out as 
above indicated if assessments were not made to conform in the matter 
of description to that of the surface rights. The fact that this con- 
clusion may lead to such uncertainty and speculation as to the true 
cash value of the mineral rights cannot be ccmtrolling to the extent 
of destroying the clear and apparent inttot of the Legislature. 

I also note your views as to the constitutionality of certain features 
of this act. So far as this Department is concerned, we shall proceed 
on the theory that the act is ctmstitutionat and do everything possible 
to carry out the clear intent of the L^slature until such time as 
the Courts may have oppcH^unity to pass upon same. 

Respectfully yours, 

FRANZ O. KUHN, 

M-k-o. Attorney Oeneral. 

P. S. I return herewith the map referred to. 



TAXATION AND MINERAL RIGHTS. DESCRIPTION OF. SALE 
FOR TAXES. REDEMPTION OF FROM - SALE FOR TAXES. 
NOTICE TO OWNER OF MINERAL RESERVATION AND TO 
SURFACE OWNER. DETERMINING OWNERSHIP OF MIN- 
ERAL RESERVATION AND OWNER OP SURFACE RIGHTS. 
MINERAL RIGHTS IN STATE TAX HOMESTEAD LANDS. 

February 28, 1912. 
Hon. O. B. Fuller, Auditor General. Capitol, Jjansing: 

Dear Sir — I am in receipt of your letter of the 26th ult. submitting 
certain questions for my consideration relative to Act 51 of the Public 
Acts of lilll, and also enclosing a, communication from F. A. Bell, Prose- 
cuting Attorney, Ishpeming, Michigan, in relation to the same matter. 
The questions which you submit for my consideration ai-e as follows: 

1. If the N. E. l^ of Section 1, less mineral rights, is returned delin- 
quent as one description, and mineral rights on N. E, ',4, Section 1, re- 
turned as a separate description, would tiie expense of sale provided 
for in Section 59 attach to both parcels? 

2, If the N. E, Yi, Section 1, is held by this department as State tax 
land for taxes of 1908, as a State bid for taxes of Iftno and also delin- 
quent for tnxe« of snbseqnent yejirs, including 1912 an follows: N. E. 
Yi, less mineral rights, and also for 1912 as mineral rigbts,in the.N, E. 
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14, would a purchaser at this denartment be required uniJer Section S4 
to iiay the auiouut of taxes assessed against the iiiiueral reservation in 
order to purchase? 

3. If, at a county treasurer's sale, the N. E. I/4, Section 1. leas min- 
eral reservation, is offered for sale, and also the mineral reservation on 
the same description, in separate parcels, would a pnrchaser be required 
to purchase both descriptions in order to purehase either? 

4. Under the provisions of Section 4, in event of the said land not 
being redeemed, it becomes the property of the State, and cannot then 
be sold or disposed of except as provided in said section. Query; Can 
the State dispose of a State bid during the time limited for redemption 
to any person other than the ownei*? 

5. Section 5 requires the Auditor General, upon the expiration of 
the redem|ition period, to inmicdiately give notice to the owner of the 
mineral reservation and to the ownei- of the surface right. This notice 
is to be practically the notice provided for iu Section 140 of the Gen- 
enil Tax Law. The owner of the mineral right then has the right to 
redeem from such sale within the time limited by law. but as this notiefe 
is not to be served ujwn the owner of the mineral ret^ei-vation until the 
expiration of the redemption period, what further right has he to redeem? 

This section further iirovides that in case of the failure of the owner 
of such mineral i-esenation to redeem, that the owner of the surface 
right may redeem such intei-est within thirty days after the expiration 
of such i-edemption period, and thereupon shall be entitled to a convey- 
ance by the State, of its interest. 

Under the provisions of the General Tax Law, redemption is in effect 
a payment of the taxes only, and no conveyance could be given to the 
party redeeming. 

Under Section .5, what interest in the land would the owner of the 
surface right acquire by redemption from the sale of the mineral reser- 
vation? 

6. When does the thirty day period i-efeiTCd to in Section 5 com- 
mence to run? On the date of the next annual tax sale, the date of the 
delivery to the sheriff of the proper notice, the date of service by the 
sheriff on the owner, or the date of the filing of the proof of such service 
in the office of the county clerk? This applies to personal service. Also 
when does the thirty day period commence to run where only substituted 
service can he had? 

7. \Miat proceedings should the Auditor General take to determine 
who is the owner of tlie mineral reservation, and also who is the owner 
of the surface right, in order to serve the necessary notice required by 
Section 5? This is certainly a very important question. Under the 
ruling of the court, the owner is entitled to a personal service if a resi- 
dent. 

8. In the sale of all tax homestead lands by the State Land Commis- 
sioner, there is a i-eseri'ation in the conveyance by the State of all of 
the mineral rights specified in Section 4. After such lands become sub- 
ject to assessment under the pi-orisions of the General Tax Law, should 
they be assessed less such mineral rights, which the State has in fact 
reserved? If not so assessed and assessed as an entirety, would such an 
assessment be illegal because it included property owned by the State? 

9. Is the owner of the mineral reservation which is sold at thexounty. 
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treasurer's sale and not redeemed, or if Kold aa a State bid, or if con- 
veyed to tbe owner of the surface right under Section 5, entitled to a 
reconveyance as provided for by tlie reconveyance pi-ovision in the Gen- 
eral Tax I^rfiw? 

10. In case of service of notice provided for in Section 5, who is to 
pay for such senice? If to be paid by the State, and the owner of the 
mineral right then redeems or if transferi-ed to the owner of the surface 
right, can the expense of the sening of such notice be added to the State's 
lien? 

I shall direct my attention first to the questions submitted by you in 
their order above set forth, I am enclosing you copy of an opinion given 
to A. W. Jurma, City Attorney, Ishpeming, Mioliigan, construing said 
Act 51 in certain partictilars, which should be considered in connection 
with my answers to your questions. 

In answer to your first question I desire to say that in my opinion the 
expense of sale provided for in Section 59 would attach to each descrip- 
tion as there must be two separate assessments on the assessment rolls 
and a separate return in the event that either of the taxee are not paid. 

In answer to your second question I desire to say that where a descrip- 
tion of land is held as State tax land and returned delinquent for taxes 
of 1912 with respect to the assessment of mineral rights, a purchaser at 
your office of the surface rights or. for the years for which it was held 
as State tax land would not be requii-ed to purchase for the mineral 
rights. Where a parcel assessed for mineral rights reserved under Act 
51 of the Public Acts of 1911 is returned delinquent therefor the owner 
of the mineral rights may pay the tax or redeem from sale, or a person 
owning an interest in the surface right may redeem under said Act 51. 

In answer to your third question would say that an assessment of the 
mineral rights and the fiurface rights are separate and distinct and each 
are returned in the event of failure to pay as separate descriptions, and 
where a description is returned for both assessments a purchaser might 
acquire one without being required to take the other. 

In answer to your fourth question I desire to state that in my opinion 
all of the provisions of the General Tax Law are applicable to a descrip- 
tion returned delinquent for the mineral right assessment except where 
some other provisions with respect to the sale, etc., are found in said 
Act 51, In Section 1 of said Act 51 we find the following: 

"And shall be subject to taxation as an interest in real property at 
the same rate and subject to all the provisions of the laws of this State 
relating to the assessment and taxation of real property and providing 
for the collection nf the taxes as levied and assessed against the same. 
The taxes so levied and assessed against such interest shall become a 
lien thereon in the manner provided by law in the case of taxes assessed 
and levied against real property and may be enforced by the sale of such 
reserved rights as an interest in real estate in the manner provided for 
by the laws of this State for the enforcement and collection of taxes 
against real property." 

Section 2 in part provides as follows: 

"And in case of default of payment of taxes levied and assessed against 
the same and it shall become necessary to sell such property in the man- 
ner provided by law to enforce such taxes, etc." 

Section 4 in part reads as follows: r^ \ 
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'•In the eveat of said land not being redeemed n-itbin the time limited 
bj law for the redemption of real property and the State shall acquire 
title to such mineral right or reservation." 

Taking these provisions into considei-ation it is my opiniCHi that Sec- 
tion 5 of said act, in r^ard to the State acquiring the title to the min- 
eral rights in case of default, only applies to those instances in which 
there has been no sale to an individual under the various provisions of 
the Generiil Tax Law and where the description has been bid to the 
State. While such a description is held as a State bid it would be sub- 
ject to purchase at the Auditor Generars office the same as any other 
description of real estate under the General Tax Law, Where it is 
held by the State and the period of redemption has expired, then the 
Auditor General or some other State officer duly authorized is required 
to give a notice to the owner of the mineral right and also of the sur- 
face right or interests therein in conformity with the notice required 
to be given by a tax title purchaser under Act 229 of the Public Acts 
of 1897, as amended. The owner of the mineral right would have six 
months within which to redeem such description from the sale to the 
State and after the expiration of the period of six months the owner of 
the surface right would have 30 days within which to redeem and take 
a conveyance from the State of its interest. 

My answer to your fourth question also answers your fifth question. 

In answer to your sixth question would say that in my opinion the 
owner of the mineral rights would have until the expiration of a period 
of six months from the time of filing proof of service of such notice in 
the office of the county clerk. 

In answer to your seventh question would say that it would be the 
duty of the Auditor General to take such action as is necessary in order 
to determine the owner of the mineral reservation in order that the no- 
tices may be properly served as contemplated by the act. What action 
would be necessary in this particular in each individual case cannot be 
fully pointed out at this time. 

In answer to your eighth question would say that where lands have 
been sold by the State as State tax homestead lands and the mineral 
rights rcsen'ed, it would unquestionably be a proper assessment to 
assess such lands less such reseiTations and it would be advisable for 
the assessing officers to note such reservations in the assessment. I do 
not consider it wise at this time to pass upon the question of the in- 
validity of an assessment in the event of failure to make such exception. 

In answer to your ninth question, I desire to say that in my opinion 
the reconveyance provision in the General Tax Law applies to the pur- 
chase of a description as.eessed for mineral rights at the county treas- 
urer's sale or where sold as a State bid. 

In answer to your tenth question would say that in my opinion the 
expense of serving the notices under Section 5 of said Act 51 should be 
added to the tax. interest, etc. 

In the communication from Mr, Bell which yon enclosed in your com- 
munication, he wishes to be advised as to the manner of describing the 
mineral reservation on the a.sRe8Kment roll. It is my opinion that the 
surface rights should be described ns ordinarily under the General Tax 
I^w with an exce]»tion of the mineral rights and so far as possible it 
would unquestionably be advisable to follow the language of thereser- i 
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Tation, although that which would be clearly the equivalent id law to 
the rights resen-ed by way of descriptiou, would in my judgment, be 
sufficient. There would be no difference in the method of procedure so 
far aB the aesessments are concerned where the mineral rights have 
been sold and the Rurface of the eatate reserved. The manner of deter- 
mining the ownership of the various mineral rights reserved by convey- 
ances in this State is a practical question which may vary under different 
circumstances. In order that the supervisor may fully understand the 
situation in his assessment district it occurs to me that some action may 
be necessary on the part of the township boards or village or city coun- 
cils in order to obtain the nece.'tsary data so that the supervisor can 
proceod in an intelligent manner in making np his assessment roll. The 
supervisor might or might not be able to ascertain the true status of 
affairs without some assistance from the township board or the comm(w 
council as the case might be. Whatever is necessary to be done should 
be done in order that the assessments may conform to the requirements 
of said Act 51 of the Public Acts of 1011 and the General Tax Law in 
relation thereto, and I have no doubt but that in man; instances an 
examination of the record title would be absolutely essential. 

The above together with the answers to the questions submitted by 
you and my opinion to Mr. Jurma, I believe, will give you full informa- 
tion in respect to the inquiries submitted. 

Yours respectfully, 

PBANZ C. KUHN, 

M-k-o. Attorney General. 



INTOXICATING LIQUORS. APPLICATION FOH LICENSE. No 
duty is imposed upon the Auditor General by the general liquor Jaw to 
prepare a form of application for license. A form of application pre- 
pared by the city authorities containing the statutory requirements 
may be used. 

February 28, 1912. 

Mr. Clarence M. Browne, Prosecuting Attorney, Saginaw, W. S., Michi- 
gan: 

I am in receipt of your letter of February 19th, enclosing two forms 
of blank application for license to engage in the business of selling in- 
toxicating liquors at retail. One form is prepared by the Auditor Gen- 
eral and furnished the county treasurers and the other one prepared by 
the authorities of the City of Saginaw. You ask whether or not the use 
of the form prepared by the city alone would be sufficient without also 
using the form prepared by the Auditor General. 

For reply thereto would say that Section 4 of the general liquor law 
provides that every person intending to engage in the business of selling 
liquors shall make and file with the clerk of the township, village or city 
in which it is proposed to carry on the business, an application for a 
license in writing and on oath containing the several matters specified in 
that section. Section six of the act provides that the county treasurer 
on receiving the license fee shall give a receipt for the money so paid and 
also deliver to such person a license containing the statements required 



302 ANNUAL REPORT, 1912. 

by that section. The same dection further provides that it shall be the 
duty of the Auditor General to prepare — 

"Printed blank receipts and licenses conforming; to the provisions of 
this act and to furnish the same in proper quantities to the several 
county treasurers of the state and no county treasurer shall issue any 
such receipt or notice until the application therefor and bond shall have 
been approved as herein provided and the tax specified herein shall be 
paid in full in money." 

The statute does not prescribe the form of application or make it the 
duty of the Auditor General to prepare the same. The blank form pre- 
pared by the authorities of the city of Saginaw eontains all of the things 
required by the general liquor law to be stated in the application and 
also certain other provisions making the license when issued subject to 
revocation at the will of the common council in the manner stated in the 
ordinances of the city. 

Inasmuch as the form of application is not prescribed by the general 
liquor law and no duty is imposed upon the Auditor General to prepare 
a form of application, I can see no objection to using the form prepared 
by the city authorities where the application is for permission to engage 
in the business in the city. 

Yours respectfully, 

FRANZ C. KUHN, 

La-k-O. Attorney General. 



OPPICEHS. APPOINTMENTS DURING RECESS OF THE LEGIS- 
LATURE, CONFIRMATION BY SENATE AT SPECIAL SESSION. 
Officers appointed by the Governor after the adjournment of the regu- 
lar session of the Legislature may be confirmed at a special session of 
the Legislature, 

February 28, 1912. 
Hon. Chase S, Oaboro, Governor of Michigan, Lansing, Michigan: 

Dear Sir — I am in receipt of your communication of February 26th 
in which you ask to be advised whether or not appointments made by 
the Governor since the adjournment of the regular session of the 46th 
Legislature of Michigan may be sent to the Senate for confirmation dur- 
ing the special session. 

For reply thereto would say that the several statutes under which these 
appointments are made provide that they shall be made by and with 
the advice and consent of the Senate, without 8pe<;ifying whether or not 
the appointments made may be confirmed at a regular or special ses- 
sion. In the absence of a requirement that the appointments should be 
confirmed at a regular session, it is my opinion that they may be con- 
firmed at either a regular or special session of the Legislature. 

People v. Blanding, t>3 Cal. 333. 

In the list of appointments submitted I note the appointments of 
Calvin A. Palmer, Commissioner of Insurance; Robert L. Dixon, Mem- 
ber of the State Boai-d of Health and Henry C. Maynard, A, I" 
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Brett Nottingham, Josepii CroBwell and A. W. Alvard, members of the 
State Board of B^stration in ■ Medicine. It appears from the Senate 
Journals of the last regular eession that these appointments "were con- 
firmed at that session. {Senate Journal, pages 1584, 1585 and 1586.) 
Verv respectfully, 

FRANZ C. KUHN, 
La-m-o. Attorney Qeneral. 



PROSECUTING ATTORNEY. FEE FOR INVESTIGATIONS. Prose- 
cuting Attorney entitled to fee prescribed by Act 284 of Public Acts 
of 1909 regardless of whether there is a contest in behalf of the 
people. 

February 29, 1912. 

Mr. Arthur J. Butter, Prosecuting Attorney, Big Rapids, Michigan: 

Dear Sir — I have your communication of February 21st, You refer 
to the provisions of Act 284 of the Public Acts of 1909, and aek "Is 
the prosecuting attorney entitled to a fee of five dollars in all such cases 
where he files his appearance and makes investigations, regardless of 
a contest on behalf of the people?" 

In reply thereto would say Section 45 of Act 284 of the Public Acts 
of 1909 provides that in case of the filing of a bill of complaint when 
there are children under fourteen years of age it becomes the duty 
of the pro^cuting attorney to enter his appearance in said cause, and 
when in his judgment the interest of said children or the public good 
so requires, he shall introduce evidence and appear at the hearing and 
oppose the granting of a decree of divorce. The act also provides that 
in case there are no children under the age of fourteen years, when it 
appears to the court that the public good so requires an order may 
be entered requiring the prosecuting attorney to appear and oppose the 
granting of a decree of divorce. The language of the act relative to the 
fees of the prosecuting attorney is as follows: 

"For every case which the prosecuting attorney investigates, and in 
which he appears by and with the consent of the court, he shall receive 
the Bum of five dollars, to be paid by the county treaenrer upon the 
certificate of the circuit judge that such services have been performed. 

It is my opinion that the statute in question authorizes the payment 
of the sum of five dollars to the prosecuting attorney for every case 
which he investigates and in which he appears by and with the consent 
of the court, even though there mai* ^lot be a contest on behalf of the 
people. 

You also ask whether a township treasurer can hold the office of 
school treasurer in the same township in which he is township treasnrer. 

We have repeatedly held that these two offices are incompatible and 
cannot be held by the same person at the same time. 

Verv respectfullv, 

PBAXZ C. KUHX, 

L-kOdict. Attorney General. 
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PRIMARY ELECTION LAW. CANDIDATE FOB NOMINATION. 
NEW POLITICAL PARTY. A person enroUeii with one political 
party may re-enroll on primary election day as a member of a new 
political party. 

February 29, 1912. 
Mr. S. L. Lawton, City Attorney, Hancock, Michigan: 

Dear Sir — I have your letter of February 2l8t, in which you submit 
an inquiry luider the primary election law. You refer to that section 
in the primary election law which provides that any enrolled voter may 
change his enrollment on primary election day and enroll with a new 
political party, and state, "It would seem that a candidate enrolled as 
a republican, and who has been nominated to run for an ofDce under a 
new political party is therefore entitled to change his enrollment on the 
primary day and thereby qualify himself as a candidate under the new 
political party." 

My attention has not been challenged to any provision in "the primary 
election law which w^ould seem to prohibit this practice. 

Very respectfully, 

FRANZ C. KUHN, 

L-k-0. Attorney General. 



STEAM VESSELS. TAXATION OF. Disposition of moneys collected 
under tonnage tax law. 

February 29, 1912. 
Hon. O. B. Puller, Auditor General, Capitol, Lansing: 

Dear Sir — Your letter of February 27th received and contents noted. 
Yon call attention to Act No. 70 of the PHiblic Acts of 1911, which pro- 
vides for the taxation of steam vessels, and particularly the latter part 
of Section 3 which reads as follows : 

"The county treasurer of said county shall then pay to the city or 
township wherein is located the port of bail of said steam vessel, steam 
barge or steamboat, such proportion of said money or tax as the amount 
of state and county tax paid by said city or township bears to the 
whole state and county tax in said county as fixed and determined by 
the board of supervisors of said county at the annual meeting of said 
supervisors at which said board '.equalizes and apportions the amount 
of taxes that shall iw paid by such city or township for state and county 
purposes, and the balance shall be retained by said county treasurer for 
state and county purposes in proportion to the amounts said state and 
county are each entitled to under such apportionment by said board o( 
supervisors." 

In this connection you wish to be advised as to the disposition of that 
portion of such moneys as would be apportioned to the state by the 
county treasurer. 

In reply thereto would say that a careful examination of said Act 
No. 70 of the Public Acts of 1911 indicates an intent on the part ot^ 
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the I-egislature to inject into the tax system of this State an optional 
feature with respect to the taxation of steam vessels, etc. In other 
words, Bald act provides tliat upon the payment annually into the 
state treasury of a tax based upon the tonnage of the vesael, such Teasel 
property relieved from taxation under the general tax law. If this 
tax is not paid io accordance with said Act 70 upon a tonnage basis the 
vessel property is subject to taxation under the general tax law as 
formerly. The taxes under said Act 70 are paid to the State Treasurer 
after filing with the Auditor General a verified statement in writing- 
containing the name, port of hail, tonnage and name of owner of sncb 
steam vessel, etc. Under Section 3 of said act the State Treasurer is 
required on op before the first day of December in each year to pay into 
the county treasurer of any county wherein is located the port of hail 
of any such steam vessel, etc., upon which said tax has been paid, all 
moneys so received within said county, The county treasurer to whom 
is available the records of the board of supervisors of the county is re- 
quired to apportion said money or tax between the township or city 
which is the port of hail of the vessel upon which tax is paid, the 
county and State, the amount apportioned to the township or city, as 
the case may be, to be the proportion which the State and county tax 
paid by said township or city bears to the state and county tax paid 
in the county at lai^e. The balance of the money or tax is then ap- 
portioned between the State and county in proportion to the state and 
county tax paid in said county. 

The question now arises as to what disposition is to be made of the 
amount apportioned to the State. I do not understand that tbe L^s- 
lature in the use of the phraseology which I have quoted above intended 
that the State's proportion should be retained by the county treasurer 
except for the purpose of apportionment. That after the apportionment 
to the township or city the proper balance which remains is apportioned 
between the State and county. The amount apportioned to the State 
beloi^ to the State and after such apportionment should be forwarded 
to the State Treasurer to be covered into the general fund of the State. 
Yours respecfully, 

FRANZ C. KUHN, 

M-k-0. Attorney Oeneral. 

MORTGAGE TAX LAW. Mortgage subject to mortgage tax law where 
exact amount not specified for which given if amount for which it 
was given as security can be determined by some other instrument. 
Affidavit should accompany the mortgage stating the greatest amount 
for which it can under any circumstances become security. 

February 29, 1912. 
Mr. M. P. Roft<h, Cashier. Benton Harbor, Michigan : 

Dear Sir — Your letter of February 21st, received, and contents noted. 
Yon state that: 

"John Doe owes this bank on his own note and is liable for a further 
sum, as an endorser. The bank asks him for security and he gives 
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US a blanket mortgage, as collateral, which mortgage does not Btate 
any given amount, or any time limit." 

It IB evident that this mortgage calls for the payment of certain 
moneys to the hank although the amount is not specified. 

It is my opinion that a mortgage would be taxable which provided 
for the payment of money where the exact amount was not specifled 
in the mortgage if the amount for which it was given as security was 
determined by Bome other instrument. It is my opinion that this mort- 
gage would be taxable under Act 91 of the Public Acts of 1911 as 
a condition of recording and that it should be accompanied by an afS- 
davit stating the greatest amount for which it can under any circum- 
stances become security. 

As the question of which mortgage wonld take precedence as sub- 
mitted by you does not involve an administrative question, I am not 
at liberty to answer the same. 

Very respectfully, 

FRANZ C. KDHN, 

M-m-o, Attorney General. 



CORPORATR STOCK. The stock of a corporation cannot be made non- 
transferable or non-votable. 

March 7, 1912. 

Mr. Max H, Finkelsten, Chancellor Commander Detroit Lodge No. B5, 
Hammond Bldg., Detroit, Michigan: 

Dear Sir — 1 ^im in receipt of your letter of March 2nd, in which 
won state that Detroit Lodge No. 55, Knights of Prthias. has created 
a capital stock of $10,000 for the purpose of erecting a Temple, and 
in which you ask whether or not ownership of the stock can be limited 
to members of the Lodge, whether or not the stock can he made non- 
votable stock, and whether or not the Lodge can be given the first right 
to purchase stock when sold. 

I know of no method by which you can limit the transfer of the 
stock in the way you wish, or by which you can deprive the holders of 
the stock of the right to vote it at a stockholders' meeting. 

Under the decisions of our Supreme Court, shares of stock in a cor- 
poration are personal property, the same right of disposal is attached 
to their ownership as to the ownership of other kinds of personal prop- 
erty, and this right of disposal is beyond the restrictive cwitrol of 
the corporation. Permit me to call your attention to the following 
cases on this point. 

Lufkin Rule Co. v. Secretary of State, 163 Mich. 30; 
Bough v. Breitung, 117 Mich. 48; 
McLean v. Chas. Wright Co.. 96 Mick 479. 

Very respectfully, 

FRANZ C. KUHN, 
W-g-o. Attorney Gaieral. 
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OITY OP PONTIAC. BEGISTBATION OF ELECTORS. TIME OP 
MEETING OP BOARD OP REGISTRATION. Boards of registra- 
tion should be in seseion at the time indicated by the general law. 

March 8, 1912. 
Mr. Peter B. Bromley, City Attorney, Pontiac, Michigan: 

Dear Sir — I have your commnnicatioD of March 2nd, in which yon 
state that the rharter of the City of Pontiac provides that the boards 
of registration shall hold their meetings for the registration of electors 
on the Saturday preceding the general election in said city, which occurs 
on April 1st, next. Tou also refer to the proviBions of the general law 
relative to the time when boards of registration should be in sessiMi 
and state that you hare advised that the boards of registration should 
meet on March 30th for the registration of electors. 

I understand that you wish an opinion upon the qnestiou whether 
the p^stration should be held at the time prescribed in the city charter 
or in accordance with the provisions of the general law. I am also in 
receipt of a communication frcwn Hon. A. L. Moore of Pontiac submit- 
ting the same inquiry. Mr. Moore has pointed out in conversation with 
one of my assistants that the real question is whether a voter registered 
on a registration day as prescribed under the city charter would there- 
by become qualified to vote on the question of local option at the com- 
ing election. 

In reply thereto would say Section 9 of the law relating to the manu- 
facture, sale and use of spirituous liquors, being Section 8 of the 
pamphlet of liquor laws, revision of 1911, provides, in part, that: 

".\II persons entitled under the law of this State to vote for super- 
visor shall be deemed qualified to vote upon the question of prohibition 
provided for in this act. The registration of the qualified electors, the 
hours of opening and closing the polls, the manner of voting and of 
holding and conducting fin election under this act, and the power and 
duty of the bfiards of r^istration, of ineiwction of election, township 
boards and common councils, and all other ofikers with Pefer«ice to 
such election shall be the same in every respect as in the case of annual 
townshi)> efections, or the election of members of the board of super- 
Tieors, except as otherwise provided for by this act so far as the same 
shall be applicable." 

The township board of r^istration is required to be in session on 
the second Saturday next preceding the annual township meeting, which 
is April 1st of this year. See Section 12, Act No. 97 of the Public 
Acts of 191]. Therefore the township board of registration this year 
is required to be in session on Kfarch 23d. 

Section 5 of Act 97 of the Public Acts of 1911, prescribes when the 
board of registration in cities shall be in session and if tliis section 
can be held to apply to the City of Pontiac I should conKtrue it to 
mean that the board of regiatratiou should be in sessifm on March 23d. 
Your commnnication raises a number of vital points and in view of the 
fact that it would probably be impossible to have the various matters 
presented pnRf«d upon by the Supreme (!ourt prior to the election, I am 
inclined to believe that the rule which appears safest should be fol- 
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lowed, I am conBtrained therefore to advise that a regiBtrati<m should 
be held in your tit.v on Saturday, March 23d, All votei« not now 
registered and who register on the last named date will thereby become 
qualified to vote upon the question of local option at the election to 
be held April let. It is possible that the Supreme Court would hold 
that any voter registered on March 23d wonld thereby become qualified 
to vote for candidates for city offices under the provisions of your 
city charter. Howe^'er, in the absence of such a holding I would sug- 
gest that a registration be also held at the time fixed in your city 
charter, and although it may result in some inconvenience to the voters, 
the question will be relieved of much doubt if those voters not now 
registered, register upon both r^stratiwi days that the board of regis- 
tration is in sesBioQ. 

Yours respectfully, 

FRAHZ G. KUHN, 

I*-k-o. * Attorney General. 

(H) 



SCHOOL LAW. INDIGENT PUPILS. PRBB TEXT BOOKS. A 
school district has no authority to provide by purchase free text boc^ 
for indigent children attending a high school in another district. 

March 14, 1912. 
Hon. Luther L. Wright, Snpt. of Public iQBtmction, Lansing, Michigan : 

Dear Sir — In regard to the inquiry of John A. Mustard of Midland, 
Mich., which you forwarded to me for answer, I wish to reply as fol- 
lows : 

The inquiry is, "Where a child has passed the 8th grade, and the 
district is paying the tuition of this <^i)d to a high school, can the 
District Board provide hooks at the expense of the district, in case the 
child's par^its are unable to provide them." 

1 have carefully examined the school laws relating to the subjects 
brought out in the inquiry, and have especially examined the following 
sections of the 1911 compilation of scliool laws, namely, 57, 61, 64, 68, 
120, 122, 125, 149 to 154 inclusive, 204, 327 to 329 inclush-e, 341 and 
351. Section 62 provides as follows: "The District Board may pur- 
chase at the expense of the district such text books as may be neces- 
sary for the use of children when parents are not able to furnish aeme, 
and they shall include the amount of such purchase in a report to the 
township clerk or clerks, to be levied in like manner as other district 
taxes." 

This section is takea from Chapter 3 of Act 164 of 1881. The gen- 
eral reading of this act convinces me that the authority granted in 
Section 62 is limited to primary school districts, and does not extend 
to high school grades. There seems to be a clear distinction drawn 
between the primary school and the high schools forming a part of 
a primary district. Section 251 limits compulsoi^ education to chil- 
dren below the 9tli grade, and I do not believe that it is the intentitm 
of the law that high school text books should be provided for iadigent 
children unless the free text book system has been adopted. 
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It is my opinion, however, that any district that has adopted the 
free text book Bystem, might loan high school text books, if it has them, 
to pnpils whose residence is situated in such diBtrict under such regu- 
lations as the School Board would preBcribe, but I am of the opinioD 
tliat otherwise the Board is not to be authorized to malce special pur- 
chase !■ order to provide test books for a single pnpil who has passed 
beyond the 8th grade. 

Very rrapectfnlly, 

FBAJUZ C. KUHN, 

P-g-o. Attorney General. 



PRIMARY ELEfrriON L.\W. CANDIDATE FOR NOMINATION. 
ENROLl^ED VOTER. Votes cast for candidate upon ballots of one 
political party when candidate is enrolled with another political party 
cannot be counted. 

March 14, 1912. 

Mr. A. J. Eaton, City Recorder, Sault Ste. Marie, Mich.: 

Dear Sir — I have your communication of March 13th, in which you 
ask whether the election commissioners can be required to print the 
name of a candidate upon the official election ballot for the April elec- 
tion nnder the following statement of facte: 

"The candidate in question is enrolled as a member of the Republican 
party. He circulated and filed with the proper ofBcer a petition for the 
office of city recorder on the Democratic ticket, with the required num- 
ber of enrolled voters of the Democratic party thereon. His name was 
placed on the primary election ballot by the election commissioners and 
received enough votes, said votes having been counted by the election 
inspectors of the respective wards, at the primary election March 6, 1912, 
of the Deniocmtic party to nominate bim (having no opposition). Al- 
though a candidate on the Democratic ticket the poll book of his ward 
shows that he was a voter of the Republican party at the said primary 
election. The common council ujwn canvassing the vote of said primary 
election declared him the nominee of the Democratic party." 

In reply thereto would say Section 41 of the General Primary Election 
Law provides in part: 

"That all votes cast for any candidate upon the ballots of one political 
party, when such candidate is enrolled as a member of another party, 
shall not be counted." 

Your statement disclosing that the candidate in question is enrolled 
as a member of the Republican party, and being a candidafe at the pri- 
mary election of the Democratic party, the case is brought squarely 
within the provisions of the above quoted statute. Accordingly any 
votes cast for a candidate upon the Democratic ballots ought not'to have 
been counted for him, and the board of election commissioners has no 
authority to canse his name to be printed upon the official ballots to 
be used at the April election. 

Respectfully youm, 

FRANZ C. KUHN. 

T>-g-o. Attorney General. 
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TAXATION. EXEMPTION OF A HOMESTEAD OF SOLDIER OR 
SAILOR OF THE FEDERAL GOVERNMENT, ETC. The exemptioa 
only extends to the amoant of fl,0O0. Act 174, P. A. 1911, has no 
application to afieeesroentB under the ^neral tax law for 1911. Ex- 
emption for 1911 governed by Act 309, P. A. 1909. 

March 14, 1912. 
Mrs. Martha J. Frater, B. F. D. No. 3, Alma, Michigan : 

Dear Madam— In reply to your letter of the 12th instant. I am enclos- 
ing yon herewith a copy of Act 174 of the Public Acts of 1911, which 
provides for the exemption of a homestead under certain conditions of 
a soldier or sailor of the federal government, or the wife or widow of 
such soldier or sailor. 

Yon will note from the 11th subdivision of Section 7 that the exemption 
only extends to the amonnt of $1,000 on a homestead owned and occupied 
as Huch, and that where such persona are the owners of taxable propwty 
of greater value than $3,000 no exemption applies. This act has no ap- 
plication to assessments for the ye^r 1911. The act in force at the time 
of the assesBments for the year 1911 was Act 309 of the Public Acta of 
1909 which contained a provision to the effect that the exemptions would 
not apply to persons owning taxable property of greater value than 
$1,200. Yonr homestead being assessed at $1,COO, would not be exempt 
under said Act 309. 

Respectfully yours. 

FRANZ O. KUHN, 

M!-k-o. Attorney General. 



SCHOOL LAW. REGISTRATION OF VOTERS. Registration is not 
required in school elections under the present law. 

March 15, 1912. 
Mr. Asa K. Hayden, Prosecuting Attorney, Cassopolis, Mich. : 

Dear Sir — I am in receipt of your communication of the I2th inst. 
containing the inquiry as to whether school electors are required to be 
registered in order to vote upon a question of organizing a township 
into a single school district. 

In reply tJiereto I wish to advise you that I have heretofore ruled, 
and it is now my opinion that no registration is required in school elec- 
tions. The act itself nowhere expressly makes registration prerequisite 
to the right to vote and it has heea the practice in Michigan to make a 
distinction between school elections and other general elections. 

You cite Act No. 142 of the Public Acts of 1911. We presume this 
is a stent^apher's error, as the act relating to this subject is No. 143, 
You quote the following provision from this act: 

"Any such election shall be, conducted by the township board of elec- 
tion inspectors in the same manner in all respects and the ballot shall 
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be taken, counted and canvassed in the same mannei- as is nov provided 
for the counting of ballots under the general election law." 
as bearing upon the question of registration. 

It is my opinion that part of the law quoted has no reference to regis- 
tration, but simplj to the conduct of the election itself as to the ordinary 
procedure followed at an election. 

Yours verv tmlv, 

FRAKZ 0. KUHN, 
, Attorney Oeneral. 

(JONBTITUTIOKAL law. The determination of the L^islature that 
an act is immediately necessary for the preservation of the public 
peace, health or safety is conclusive on the Courts. 

March 15th, 1912. 
Mr. Roger I. Wykes, Michigan Trust Co. Bldg., Grand Rapids, Mich.: 

Dear Sir — I am in receipt of your kind communication of the 9th 
inst. with reference to the opinion given to the legislature upon the 
effect of that clause of the constitution giving power to the legislature 
to give immediate effect to its acts and setting forth your views as fol- 
lows: 

"I have read with considerable interest your opinion to the legisla- 
ture with r^ard to the effect of that clause of the constitution, Section 
21 of Article 5, denying the authority of the legislature to give imme- 
diate effect to its acts, except those making appropriations and those 
immediately necessary for the preservation of the public peace, health 
or safety. 

Your conclusion, that in the passage of legislation providing for a 
presidential primary the legislature is the judge of whether the exigency 
is such as to call for making immediately effective such legislation, is in 
my judgment, the correct one. 

As a member of the Constitutional Convention which framed the 
present constitution. I was also a member of the legislative committee 
which reported the section in question, in substantially its present form. 

I remember distinctly the discussions in committee upon the question 
of whether under Section 21 and Section 30 of Article 5, the questions 
of fact which Tvere involved in the determinations of whether an exi- 
gency requiring immediate effect existed, or whether a general act could 
be made applicable, were for final legislative solution. In those dis- 
cussions some of the cases which you have cited in support of your 
position were commented upon and discussed. 

It was at that time my opinion, and it seemed to be the concenstis of 
the opinion of the members of the committee who entered into the dis- 
cussion, that where a question of fact was presented, such as whether 
an exigency which required legislation to be immediately effective for 
purposes of public health, peace or safety, the legislative decision in 
giving that legislation immediate effect would be final and conclusive. 

A question of fact would of necessity be presented as to any act 
which could under any circumstances be deemed to be essential to the 
public health, peace or safety. 

The possibility for abuse of this power led to the insertion in Sec- 
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tion 30 of the provision, that the qnestion of whether a general act 
could be made applicable, should be made a judicial question. The ques- 
tion of whether legislation should become immediately eflfective it was 
thought could be safely left to the legislative discretion. Therefore, 
when by any reasonable possibility, the act under consideration could 
be essential for the public peace, health or safety, the legislature is the 
final judge upon the question of fact thus submitted to it. 

The following decisions illustrates the presumptions following legis- 
lative action and the finality of its decision upon matters submitted 
for its solution. 

"It is settled that the courts always presume that tha legislature acts 
advisedly and with full knowledge of the situation • • • • they 
must accept its action as that of a body having full power to act, and 
only acting when it has acquired sufBcient information to justify its 
action." (186 XJ. S. 345.) 

Courts "do not inquire into the knowledge, negligence, methods or 
motives of the legislature." (218 U. S. 598.) 

"When a state legislature has declared that in its opinion policy re- 
quires a certain measure, its action should not be disturbed by the 
courts, • • • • unless they can see clearly that there ia no fair 
reason for the law, " " • • • 

Approaching the question in this way we feel unable to say that 
the law before us may not have been justified by local conditions. " " 
" * Other reasons may be imagined. Great constitutional provisions 
must be administered with caution. Some play must be allowed for the 
joints of the machine, and it must be remembered that legislatures are 
iutimate guardians of the liberties and welfare of the people in quite as 
great a degree as the courts." (194 U. S. 269, 270.) 

I appreciate your sending your views on this important question. 
Yours resjjectfully, 

PBANZ C. KUHN, 

K-g. Attorney General. 



JIORTGAGE TAX LAW. Trust mortgage given to secure payment 
of bonds. 

March 15, 1912. 
Hon, Samuel II. Kelley, 600 Prudden BIdg., Lansing, Michigan: 

Dear Sir— Your letter of the 13th instant received and contents noted. 
It appears that the Battle Creek, Coldwater and Southern Hallway 
Company, entirely within tlio counties of Calhoun and Branch, State of 
Michigan, was authorized by the Michigan Railroad Commission to issue 
bonds secured by deed of trust to the amount of $500,000 to be issued 
and delivered when earned by the construction of the road, etc. Xone 
of these bonds have been issued and you wish to know if tte register 
of deeds is authorized to receive and record this mortgage in the county 
wliere first submitted for recording and at the end of each month when 
the bonds are actually issued and delivered, upon the fliing-of an affi- 
davit showing the amount issued, to accept the mortgage tax of BO-centa i 
lier hundred on the bonds so issued. ; h, V.,iOOv IC 
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Section 5 of Act 91 of the Public Acts of 19H is the section of the law 
whith governs in this matter and applies to trust mortgages given to 
secure the payment of bonds or obligatioDB issued or to be issued there- 
after. While this section provides for the filing of an aflQdavit showing 
the amount of bond issue at the time the mortgage is submitted for 
record and the payment of the tax thereon and the payment of a tax 
upon each subseqneut issue of bonds, I can see no legal objection to the 
acceptance of such mortgage for record without the payment of any tax 
where no bonds have been issued but are to be issued later. Of course, 
Section 5 provides that: 

"When a further amount is advanced thereon or becomes secured 
thereby the mortgagee shall immediately present to the county treasurer 
and file with the recording oflScer where such mortgage was first re- 
corded a statement of the amount abont to be further advanced or be- 
come further secured and the tax upon such amount shall thereupon 
become dne and payable, etc." 

This section also contains the following provision: 

"If such additional tax is not paid as required by this section such 
trust mortgage and evidence of indebtedness, bonds and securities se- 
cured thereby shall be unenforceable until said tax is paid and such 
additional tax shall draw interest at the rate of one per cent per 
month from the date when the same became due." 

Respectfully yours, 

FKAUZ C. KUHN, 

M-k-o. Attorney Geueral. 



TAXATION. CERTIFICATE AS TO PAYMENT OF TAXES. Sec- 
tion 135, General Tax Law requires certificate with warranty deed 
presented for record although property covered by deed may be ex- 
empt from taxation. 

March 15, 1912. 

Hon. Frank A. Lyon, Attomey-at-Law, Hillsdale, Michigan: 

Dear Sir — ^Your letter of the 13th instant received and contents noted. 
Ton call attention to a corporation holding the title of real estate used 
for burial purposes where the interments are to be made above instead 
of below the ground. That when biu-ial compartments are sold a trans- 
fer in the form of a warranty, deed is given and the purchaser can 
have it recorded in the office of the roister of deeds the same as to 
a burial lot in a cemetery. You wish to know whether sucli deeds would 
have to bear the certificate of the county treasurer that all taxes have 
been paid for five years preceding the date of such instrument in order 
to entitle such instrument to be recorded in the office of tlie register 
of deeds. 

In reply thereto I call your attention to Section 135 of the general 
tai law. An examination of this section fails to disclose that such a 
deed comes within any of the excepted cnses. Neither the register of 
deeds nor the county treasurer is presumed to know that lands are 
exempt from taxation which may be included in the conveyance. It is 
my opinion that under the legislation bearing upon this subject the 
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register of deeds woald not be aathorized to accept such deeds for 
recording witliont such certificate. 

Reepectfully yours, 

PBANZ 0. KUHN, 
M-k-o. Attorn^ Qeueral. 



TAXATION. ASSESSMENT OP REAL ESTATE. ALSO LAND 
CONTRACT FOR BALE OF SAME. ASSESSMENT OF MORT- 
GAGE. 

March 15, 1912. 

Blanche Wolcott. Ill Howell St., Hillsdale, Michigan: 

Dear Madam — Your letter of recent date received and contents noted. 
You snbmit for the consideration of this Department the following 
question : 

"A sells a farm to B for t2,800. B pays |2,000 down and gives back 
a mortgage for $800 to A. B then sells the farm to C on a contract, 
C paying fl.OOO down and agrees to pay Jl,OflO op more on or before 
ten years after date, and also assumes the mortgage which is held by 
A." ' 

You wish to know on how mnch money shall G pay tax. 

]n reply thereto would say that C owning the land on a contract 
wosld undoubtedly he required to pay the taxes assessed against the 
real estate under his contract in order to protect his intereet therein. 
The mortgage given to A would be assessed to A as a personal property 
credit at its true cash value unless the tax provided for by Act 91 of 
the Public Acts of 1911 is paid. B who owns the land contract wonld 
be in the same position in regard to the true cash value of his contmct 
unless tax on said contract is paid in accordance with Act 91 of the 
Public Acts of 1911. 

Respectfully yours, 

FRANZ 0. KUHN, 

M-k-o. Attorney General. 

TAXATION. EXEMPTION OF HOMESTEAD OWNED AND OC- 
CUPIED BY SOLDIER OR SAILOR OF THE FEDERAL GOV- 
ERNMENT, ETC. WIDOW OF SUCH. EXTENT OP EXEMP- 
TION. 

Mardi 15, 1912. 

Mrs, Sarah A. Wood, Hersey, Michigan: 

Dear Madam — In your letter of the 12th instant you state that you 
arc a widow of a soldier of the federal government and that you have 
a house and lot which you occupy and also an 80-acre tract of laud 
outside of the village limits, that the farm is assessed for foOO and the 
village house and lot for ?400. You wish to know if the farm would 
also he exempt under Act 174 of the Public Acts of 1911. 

In reply thereto would say that said act only exempts a homestead 
actually owned and occupied as such. The farm would not be ex<anpt 
from taxation. Where the person owning such a homestead is one ot-Jp 
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titled to the exemption aad is not the owner of taxable property of 
greater value than |3,000 the homeHteed to the extent of |1,000 is 
exempt 

Respectfully yours, 

FRAJSZ C. KUHN, 
M-k-o. Attorney General. 



MORTGAGE TAXES. Mortgages on chnrch property recorded prior 
1o January 1, 1912, are subject to geneo^ taxation under ad valorem 
jJTStem nnlesB tax is paid thereon under mortgage tax lav. 
' TAXATION. MORTGAGES ON CHURCH PROPERTY. Act 
fll. P. A., 1911. 

Mortgages on church property used for religions purposes record- 
ed prior to January 1, 1912, are not exempt from taxation under Act 
91, Public Acts of 1911. 

March 15, 1912. 

Bon. Henry C. Glasner, Honse of Repreeentatives, Capitol, Lansing: 

Dear Sir — In accordance with your verbal request for an opinion con- 
struing a part of Act 91, Public Acts of 1911, known as the Mortgage 
Tax I^w, I respectfully submit the following: 

As I understand the facts, a resident of your district is the owner 
of a mortgage given and recorded prior to January Ist, 1912, upon 
certain church property used for religious purposes. Ton wish to be 
advised if this mortgage comes under the proviso in Section 2 of said 
act which reads as follows: 

"Provided further: That no tax shall be imposed upcm any defct or 
obligation wbicb is or under any contingency may be, secured by a mort- 
gage upon any house of public worship with the land upon which it 
stands, the furniture therein and all rights in the pews and upon any 
parsonage owned by any religious society of this State and occupied as 
such ; which such mortgage is recorded cm or after the first day of Janu- 
ary, nineteen hundred twelve." 

By reason of the latter clause in the proviso above quoted an intent 
is evidenced upon the part of the l^slature to exempt mortgages from 
taxation thereunder opon the class of property designated where record- 
ed on or after the first day of January, 1912. Said act 91 of the Pub- 
lic Acts of 1911, in its more general scope is applicable only to mort- 
gages given on or after January Ist, 1912. It does not undertake to 
disturb mortgages given and recorded prior to that date with respect 
to their legal statns for the purposes of taxation beyond incorporating 
in the law the optional feature which permits payment of a specific 
tax under said Act 91 in lieu of taxation under the general tax law. 
It is therefore my opinion that the mortgage to which you refer will be 
subject to taxation under the general tax law if the owner thereof 
does not file the requisite affidavit under Section 6 of said act and pay 
the tax accordingly. 

Respectfully yours, 

PRASZ 0. KUHN, 

M-k-o. Attorney Gaierat. 
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TAXATION. Collection feea and interest charges on deliquent taxes 
assessed under city charter returned to county treasurer and interest 
computed thereon. 

TAXATION. DELINQDENT MUNICIPAL TAXES. CHARTER 
PROVISIONS. Under a charter provision that an additional chaise 
of 1 per cent shall be added to all unpaid general city taxes on the 
first of August, and an additional charge of 1 per cent shall be made 
and added to all such delinquent taxes on the first day of each month 
during which said taxes shall remain unpaid until return thereof to- 
gether with such accrued penalties or chains shall be made to the 
County Treasurer, the County Treasurer should return each descrip- 
tion for all of the taxes assessed thereon and remaining unpaid as 
shown upon either roll, together with the interest computed from 
August Ist upon all items appearing upon the city roll. 

March 15, 1912. 
Mr. Carl H. Pelton, Prosecuting Attorney, Pontlac, Mich.: 

Dear Sir — I am in receipt of your letter of the 7th inst., and also 
letter of the same date from Mr. Peter B. Bromley, City Attoj-ney of 
Pontiac, Mich. 

It appears that the revised charter of the City of Pontiac provides for 
two assessment rolls, one for city taxes, and the other for state and 
county taxes. The taxes on the city roll are made payable on the 1st 
day of July each year and may be paid at any time during the month 
of Jnly without any collection fee or additional charge. The charter, 
however, provides that an additional charge of 1 per cent shall be added 
to all unpaid general city taxes on the lat day of August, and an addi- 
tional charge of 1 per cent shall be made and added to all such delin- 
quent taxes on the first day of each month during which said taxes shall 
remain unpaid until return thereof together with such aoenied penalties 
or charges shall be made to the county treasurer. Under the 4th Class 
City Act, chapter 31, provision is made for two assessment rolls in cities 
organized thereimder, one for general city taxes, and the other for state 
and county taxes. Under Section 11 of said Chapter 31 provision is 
made for an interest penalty of 10 per cent per annum on all taxes ap- 
pearing upon the general city roll which are not paid on the 15th day 
of November next following the assessment which interest penalty under 
the statute is to be treated in all respects as an item of the taxes. 

Where such city taxes are not paid on or before the 15th day of No- 
vember they are to be carried on to the December roll and if not paid in 
accordance with the provisions of said chapter they are eventually re- 
turned delinquent to the County Treasurer, and by the County Treas- 
urer to the Auditor General. The difference between the revised charter 
of the City of Pontiac and the 4th class city act to which I refer is in 
the fact that in such revised charter provision is not made for carrying 
the delinquent taxes on to the December roll for collection at the time 
of collection of state and county taxes, but the two rolls stand separate 
and distinct from each other. 
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law in any particular within the meaning of Section 36 of Act 279 of the 
Public Acts of 1909. entitled, ''An act to provide for the incorporation 
of cities and for changing their boundaries." 

I understand it is the claim, of the County Treasurer after retnm has 
been made by the city treasurer to that official, that the city taxes are 
made payable under the general tax law to the county treasurer for the 
amount of the original tax and interest and collection charges from 
March 1st following tbe assessment. This would result in permitting 
the delinquent tax payer with respect to city taxes to avoid the payment 
of 1 per cent per month frwn August 1st to Mardi 1st following. 

After a careful consideration of the matter I am unable to agree with 
this conclusion. When real property is returned delinquent to the 
county treasurer for failure to pay the taxes assessed upon the city roll, 
the county treasurer should return each description for all of the taxes 
assessed thereon and remaining unpaid as shown upon either roll, to- 
gether with the interest computed from August 1st upon all items of 
taxes appearing upon the city roll. Of course the city taxes should be 
returned in a separate column, and the interest charges should be re- 
turned as an item of the taxes. The total of the original city taxes and 
the interest chaises thereon in accordance with the revised charter 
would constitute the tajes remaining unpaid. March 1st for city pur- 
poses and after return to the county treasurer such total would bear in- 
terest and collection charges in accordance with the requirements of 
the general tax law. 

I am sending a copy of this opinion to Mr. Peter B. Bromley, City 
Attorney. 

Respectfully yours, 

PBANZ C. KUHN, 

M-g-o. Attorney General. 

TAXATION. HOMESTEAD EXEMPTION OP SOLDIER OR 
SAILOR OF FEDERAL GOVERNMENT, ETC. Law amended so as 
to permit exemption of homestead of a wife. 

March 15th, 1912. 
Mr. L. A. Green, Burt, Mich.: 

Dear Sir — Tour letter of the 8th inst. received and contents noted. 
In reply thereto I desire to say that Act 174 of the Public Acts of 1911 
in amending Section 7 of the general tax law, and particularly the 11th 
subdivision of said section provides for tbe exemption of a homestead 
under certain conditions owned and occupied as such by the wife of a 
soldier or sailor of the federal government, etc. 

This change in the phraseology of the Act was unquestionably made 
by the Legislature for the purpose of exempting a homestead occupied 
by the husband and wife where the husband was such a soldier or sailor 
as the act describes, and where tlie title to the property was in the 
name of the wife. I am enclosing yon as requested a copy of said Act 
174. 

Yours very truly, 
M-g-O FRANZ C. KUHN, 

Enc. Attomey^-Oeneral. 
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MORTGAGE TAX LAW. Mortgagee executed and recorded prior to 
January 1, 1912, may be extended without payment of tax under mort- 
gage tax law. 

TAXATION. EXTENSION OF MORTGAGES RECORDED PRIOR 
TO JANUARY 1, 1912. ACT 91 P. A. 1911. Mortgages executed and 
recorded prior to Jannary 1. 1912, may be extended without payment 
of the mortgage tax provided by Act 91 Public Acts of 1911. 

March 15, 1912. 
Mr. David Martin, Register of Deeds, Port Huron, Mich.: 

Dear Sir — Tonr letter of the 8th inst. received and contents noted. 
You request my opinion in regard to agreements in writing properly 
executed extending the time of payment in a mortgage where the mort- 
gage was executed and recorded prior to January 1, 1912, and ask if 
such an extension could be recorded without the payment of a tax under 
Act 91 of the Public Acts of 1911. 

In reply thereto would say. Section 8 of said Act 91, provides among 
other things, that no mortgage, etc., which is subject to the tax imposed 
by said act shall be released, enforced or discharged of record without 
the payment of said tax, and also prohibits the recording of any assign- 
ment or agreement extending any such mortgage until said tax has been 
jtaid. I have ruled that Section 8 only applies to those mortgages or 
land contracts which are subject to the tax imposed by said act, viz., 
mortgages executed on or after January 1, 1912. As to mortgages which 
were executed and recorded prior to January 1, 1912, it is optional with 
the owner whether he shall pay the tax prescribed by said Act 91 or not. 
As to mortgages executed and recorded prior to January 1, 1912. I have 
rule<l that the same may be discharged of record, assigned, foreclosed, 
or the time of payment extended without the payment of said tax. Of 
course, I have in mind only a bona fide extension of the terms of the old 
mortgage, tt'here in fact the agreement to extend the terms of an old 
mortgage was not bona fide, but under all the facts and circumstances 
was in fact a new mortgage, the same ruling would not be applicable. 
Respeetfullv vours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 



MORTGAGE TAX LAW. LAND CONTRACT. Executed since Janu- 
ary 1, 1912, must be recorded and tax paid in order to make them of 
any force or effect. Not so as to contracts executed prior to January 
1, 1912. Contracts executed prior to January 1, 1912, remain under 
general tax law for purposes of assessment unless mortgage tax paid. 
May be recorded and tax paid after January 1, 1912. 

March 15, 1912. 
Mr, Miles McMillan, Gagetown, Michigan: 

Dear Sir — Your letter of the 14th instaut re«-eived and contents noted. 

I am enclosing you herewith copy of my opinion to George B, lUch- 
ardson, Countv Treasurer, I'ontiac, Michigan, under date of February 
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Land contracts executed since January 1. 1912, wonld have to be 
recorded and the tax paid under Act 91 of the Public Acts of 1911 in 
order to make them of any force or effect. This is not true as to con- 
Iracta executed prior to January, 1912. Contracts executed prior to 
January 1, 1912, would remain under the general tax law for the pur- 
poses of assessment as personal property credits, generally speaking, 
until compliance with Act 91 of the Public Acts of 1911. They may, 
however, be recorded and the tax paid after January 1, 1912. 
Respectfully voure, 

FRANZ C. KUHN, 

M-k-encl-o. Attorney Qeneral. 

PRIMARY ELECTION LAW. CANDIDATE SOT ENROLLED. ACT 

279, P. A. 1911. Where, in a primary election, there are no opposing 

candidates on one of the party ballots, any name written in by a voter 

on such ballot cannot be counted if the one whose name is written is 

enrolled as a member of another partv. 

March 15, 1912. 
Mr. N. W. Fox. Chairman of Board of Election Commissioners, Manis- 
tique, Michigan: 

Dear Sir— I have your communication of March 9th, which reads in 
part as follows: 

"At the primary election held in the city of Manistique, on Tuesday 
last, there wei-e opposing candidates for the Republican nomination as 
supervisor in one of the wards, but there were no candidates for the 
nomination for that or any other oiRce on the Democratic or any other 
ticket. One elector, who was enrolled as a Democratic voter, present- 
ing himself at the polls, was given a blank ballot of the Democratic party 
as required by law and voted same by writing the names of various Re- 
publican candidates on said ballot, including among others the name of 
one of the candidates for the Republican nomination for supervisor, who 
was defeated for the nomination upon the Republican ticket. This de- 
feated candidate was enrolled as a Republican and had sought the Re- 
publican nomination as supervisor. He now claims that by reason of 
having received the only Democratic vote that was cast in that ward, 
that he is nominated by the Democratic ballot and entitled to have his 
name placed upon the ballot for the April election in the column of tbe 
Democratic party as the candidate of that party." 

You ask to be advised whether the candidate in question is entitled 
to have his name placed upon the Democratic ticket. 

In reply thereto would say yonr statement discloses that the person 
in question was a candidate for the office of supervisor and that he has 
enrolled with the Republican party. Section 41 of Act 279, Public Acts 
of 1911, provides, in part: 

"That all votes cast for any candidate upon the ballots of one political 
party, when such candidate is enrolled as a member of another party, 
shall not be counted," etc. 

In view of the foregoing quotation, any votes cast for the candidate 
in question upon the Democratic primary election ballot cannot be 
counted. Respectfullv vours, 

FRANZ C. KUHN. 

L-ko. Attorney Genei 
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FOURTH CLAPS CITY REGIRTBATION. E«giBtratioii in a city of 
the fonrth class should be held under autliority of the proviaions of 
the fonrth class city act. 

March 15, 1912. 
Mr. S. L. Lawton, City Attorney, Hancock, Michigan : 

Dear Sir — I have your letter of March 11, which reads as follows: 
"Should not our city of fourth class hold rej^istration under section 
twenty-nine eighty-flve instead of section thirty-five forty as amended by 
act ninety-seven of Public Acts nineteen eleven," 

In reply thereto would say it is ray opinion that the r^atraticm in 
a city of the fourth class should be held under authority of the pro- 
visions of the fourth class city act. 

Yours respectfully, 

FRJlSZ c. kuhn, 

Tj-t-o. Attorney General. 

COUNTY ROAD SYSTEM. RIGHT OF WOMEN TO VOTE. The 
Constitution does not c<Hkfer the right upon women to vote upon the 
queetion of adopting the county road system. 

March 16, 1912. 
Glenn E, Warner, Prosecuting Attorney, Paw Paw, Michigan: 

Dear Sir — I have yonr communication of March 12th, in which yoa 
state that the question of adopting the county road system provided 
for by chapter 4 of Act No. 283 of the Public Acts of 1909 ia to be 
submitted to the voters at the April election. You ask: "Under Sec- 
tion 4 of Article III of the Constitution, or Act No. 206 of the Poblic 
Acta of 1909, are women entitled to vote on this question?" 

In reply thereto would say Section i of Article III provides that : 

"Whenever any question is submitted to a vote of the electora which 
involves the dii'ect expenditure of public money or the issue of bonds, 
every woman having qualifications of male electors who has property 
assessed for t.ixes in any part of the district or territory to be affected 
by the result of such election shall be entitled to vote thereon." 

It is my opinion that this section does not confer upon womMi the 
right to vote upon the question of adopting the county road system, 
that being merely a question of whether a certain system shall prevail 
and not necessarily involving the direct expenditure of money. 
Respectfully yours, 

FEANZ C. KUHN, 

Ij-k-o. Attorney General. 
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INDETERMINATE SENTENCES. The court in imposing sentence 
under the indeterminate sentwice law is not anthorized or required, 
to fix a raaximnm term where the maximum term is fixed by statute. 

March 15, 1912. 
Otis Fuller, Warden. Michigan Reformatory, Ionia, Michigan: 

Dear Sir — I am in receipt of your letter of March 13th, enclosing 
copy of communication to Hon, Chester L, Collins, Circuit Judge, Bay 
City, Michigan, with reference to the maximum term in the cases of 
certain prisoners convicted of the crime of breaking -and entering a 
store in the night time. It appears that the court fixed the minimum 
term at six months but did not mention any maximum term. 

For reply to your communication will say that the statute, Section 
llri47 Compiled I>awa of 1897, provides that any person breaking and 
entering a store in the night time with intent to commit a felony shall 
be punintied by imprisonment jn the state pris<Mi not more than fifteen 
lears. The maximum term of the prisoners to which you refer would 
therefore be fifteen years. 

I note what you say relative to the doty of the court to fix a, maximum 
tenn of imprisonment. The court is not required to state the maxi- 
mum term where the maximum term is fixed by statute. This has been 
expressly determined by the Supreme Court in the cases of 

In re Campbell, 13S Mich. 597, and 
In re Duff. 141 Mich. 623. 



Yours respectfully, 

FRANZ C. KUHN, 

Attorney General. 



LOCAL OPTION LAW. EVIDENCE. Neither evidence that the re- 
spondent had the reputation of keeping a place for the unlawful sale 
of intoxicating liquors nor evidence that the place had the reputatimi 
of being a place where liquors were unlawfully sold is admissible 
in prosecutions for violation of the local option law. 

March 15, 1912. 
Mr. W. Glenn Oowell, Prosecuting Attorney. Coldwater, Michigan: 

Dear Sir — I am in receipt of your letter of March 12th, in which you 
ask whether or not in my opinion evidence of the reputation of the 
place would be admissible in a prosecution under the local option law 
for keeping a place for the unlawful sale of intoxicating liquors. 

For reply thereto would say that in my judgment neither evidence 
that the respondent had the reputation of keeping a place for the unlaw- 
ful sale of intoxicating liquors nor evidence that the place had the 
reputation of being a place where liquors were unlawfully sold would 
be admissible. In Woolen & Thornton on Intoxicating Liquors, Section 
930, it is stated that: 
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"It cannot be shown that the accused bad tbe reputation of keeping 
a saloon or 'blind tiger,' " citing Rmothers v. Jackgon, 45 South, 982, 
and Thompson v. State, 97 8. W. rep. 316. 

In Thompson v. State, the Court said: 

"We do not believe that it was admissible for the State to prove by 
witness Stiff that he learned defendant was selling beer at his restau- 
rant and that be went there to get beer," 

In 8raoth«ra v. Jackson, the Court said: 

"On the trial of the case, and over the objection of the defendant, 
the court admitted testimony as to tbe reputation of defendant. It was 
shown by certain witnesses that defendant had the reputation of being 
a blind tiger keeper. The reputation of defendant had not been placed 
in issue by herself, nor had she introduced a single witness. We think 
the action of the court in admitting this testimony over the objertion 
of defendant was error." 

\^'ith reference to the admissibility of epidence as to the reputation 
i'{ the place as a jilaie for the nnlawfnl sale of intoxicating liquors, 
it is said in ^Voolen & Thornton on Intoxicating Liquors, Sec. 958, 
that: 

"Where a statnte provided that the notorious character of the prem- 
ises might be proven to show that the place is a nuisance, witnesses 
may testify concerning its reputation as a place where liquors can be 
obtained, and even given the conversation of persons concerning the 
premises; but unices such a statute is in force the general reputation 
of tbe place caonot be shown." 

Oomnionwenlth v. Egan, 151 Mass. i5. 

The rule as to the admissibility of this evidence is the same where 
the charge is that of keeping a place for the unlawful sale of liqnois. 

Woolen & Thornton on Intoxicating Liquors, Sec. 957. 

Farther replying to your inquiry relative to an opinion of this De- 
partment concerning the validity of Act 200, Public Acts of 1911, I am 
enclosing you copy of an opinion of the Attorney General givtrn to 
John M. IMener, Township Clerk, Comins, Michigan, under date of 
September 8tli. 1911. wherein it is held that this act cannot become 
efre<-tive in the several townsliijiw of the State by reason of the fact tbat 
no adequate machinery is prescribed by law for its adoption by the 
people of the township. 

Tours respectfnlly, 

FEANZ C. KUHN, 

La-k-encl-o. Attorn^ Oeneral. 
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CITIZENSHIP. The child of a person not a citizen of the United 
States, if such child is born in the United States, is a citizen of the 
United States. 

Maxch 20, 1912. 
Mp. E, a. Voice, Empire, Michigan: 

Dear 8if — Your letter of March 18th, in which jon ask whether or 
not a child who was bom in the United Statea but whose father is not 
a citizen of the United States is entitled to vote, has been received. 

Under the 14th amendment to the Constitution of the United States: 

"All persons born or natnralized In the United States and subject to 
the jurisdiction thereof are citizens of the United States and of the 
state wherein they reside." 

Under this clause any person who is bom in the United States, unless 
he be the son of an ambassador or other person not subject to the juris- 
diction of the United States, is a citizen of the United States and is 
entitled to vote in this State if he possesses the qualifications of an 
elector under the constitution and laws of the State. 

Yours respectfully, 

FRANZ C. KUHN, 
■ Wk-O. Attorney General. 



TOWNSHIP BOAItD— Three members of the Township Board consti- 
tute a quomm to do business. 

March 20th, 1912. 
Mr. A. E. Atherton, Wellston, Mich.: 

I am in receipt of your letter of March 13th in which you state that 
at present your township board has only three members, the super- 
visor, the township clerk and one justice of the peace, be being the 
only justice now in the township, and in which you ask whether or not 
your Board of Supervisors can lawfully finish this year's business, make 
final settlements, etc., with the board so constituted. 

In reply thereto would say that under Sections 2343 and 2344 of 
the Compiled Laws of 1897, three members of the Board constitute a 
quorum for the transaction of business, and it is therefore my opinion 
that your township board as presently constituted, can act legally if 
all of its members are present at its meeting. 

Yours very truly, 

PBANZ C. KUHN, 
Wg-O. Attorney Oeneml. 
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SCHOOL KiVW. ALTERATION OP DISTRICTS. Patties whose peti- 
tion to be transrerred from one school district to another has been 
refused by the township board, must wait a reasonable time before 
again i)etitiouing on the same matter. 

March 20th, 1912. 

Hon. L. L. Wright, Supt. Public Instruction, Capitol, Lansing: 

Dear Sir — Regard to the questions raised in the letter of Iceland F. 
Bean. Assistant Prosecuting Attorney, Adrian, under date of March 7th, 
which jou have referred to this department, permit me to advise yoa 
as follows: 

Question is, "Has any one, except the person directly interested, the 
right to petition the Joint townships in case of a fractional school dis- 
trict for removal from one.district to another. In case the petition has 
been filed and the boards have decided adversely, is there any limit 
within the time that another petition may he filed. In other words, 
this is the position of petitioners, their petition was refused and they 
intend to keep on filing petitions. Of course, in our judgment no peti- 
tion could be filed witiin sixty days allowed for appeal." 

The subject of the alteration of districts is governed by Sections 34 to 
37 of the 1911 compilation of the school laws and I do not find any 
other sections which directly relates to this matter. The subject of 
appeal is governed by Sections 117 to 119 of the 1911 compilation. 
Section 35 reads in part as follows: 

"The township board may in its discretion detach the property of any 
person or persons from one district and attach it to another." 

Section 34 provides in part : 

"Whenever the township board shall contemplate an alteration of the 
boundaries of a district, the township clerk (and for meetings of boards 
to act in relation to fractional districts, clerks of the several townships 
interested) shall give at least ten days' notice of the time and place 
of the meeting of such hoard and the alteration proposed, by posting 
such notice in three public places in the township or townships, one 
of which notices shall he in each of the districts that may be affected by 
such alteration." 

It will be seen by reference to the last quoted section that the action 
of the township board involve considerable work in connection with the 
proposed alteration, and it seems to me that this work should not be 
entailed on the township board except by the expressed authorization 
of law, Keither should the township board be subject to the repeated 
demands of the same parties to accompli^ the same object after the 
matter has once been disposed of. Under the appeal provisions above 
cited where the township board has once acted at the instance of cer- 
tain parties and has refused the action requested, those parties would 
have the right to appeal, and if not satisfied with the action of the 
board it would accordingly be their duty to appeal w'ithin the time 
allowed by law. 

As to what persons may initiate the action of the board on a pro- 
posed alteration, the statute makes no particular provision, but a com- 
mon sense rule would seem to make it plain that persons who were 
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not interested should not be considered competent perBOOB to join in 
such proceedings- However, it may also be said that every one in the 
district is more or less interested, and there is no reason why the peti- 
tion in support of an applicatitm for an alteration of a district should 
not be received by the township board. 

It is my opinion that the township board having once acted upon 
an application for a change in behalf of particular persons should not 
be again called upon to act on the same matter until at least the condi- 
tions existing at the time of the first application had changed and a 
reasonable length of time had elapsed. Just what a reasonable length 
of time would be would depend upon the particular circumstanceB, but 
I do not think that it is the intention of the law that the township 
board should be harrassed in the manner indicated in your letter. Their 
action is purely discretionary, and the right of the person or persona 
to be detached from any particular district is not an absolute one, and 
in my opinion the element of good faith enters largely into the question 
and should be resolved in favor of the township board as an act in the 
best interests of all concerned. 

Very respectfully yours, 

FBANZ C. KUHN, 

P-g-0. Attorney General. 



INCOMPATIRILITY. The offices of school treasurer and township 
treasurer are incompatible. Also the offices of justice of the peace and 
township clerk. 

March 20, 1912. 
Mr. J. D. O'Connor, Lupton, Mich.: 

Dear Sir — ^I am in receipt of your communication of the 11th inst. 
in which you ask the following question : 

"Will you please advise me if a school treasurer can hold the office of 
township treasurer or if a justice of the peace was elected township clerk 
can hold the office." 

In rpply thereto will say that it has been the ruling of this department 
heretofore that the two offices of township treasurer and school district 
treasurer are incompatible and cannot therefore be held by the same 
person at the same time. It is my opinion that the holders of these two 
offices are required by the various duties defined by the school law to 
maintain checlis and balances on each other, which could not be done 
properly except where the offices are held at the same timp by different 
men. 

It is also my opinion that the offices of the justice of the peace and 
township clerk are incompatible inastmuch as any justice of the peace 
in a township may be called upon to sit as a member of the township 
board in certain contingencies, and the holding of the two offices of 
township clerk and justice of the peace might result in a vacancy on 
the boai-d which would not otherwise occur. 

Respectfully yours, 

FRANZ O. KUHN, 

P-g-o. Attorney General, 
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WOMEN VOTERS. CXJUNTY ROAD SYSTEM. Women cannot vote 
on the question of adoption of tlie county road Bystem, but can vote 
on the question of bonding tlie county under tlie county road system. 

March 20, 1912. 
Mr. G. A. Groger, Broolilyn, Michigan : 

Dear Sir — In answer to your letter of the 18th inst.. in which you ask 
whether women can vote on the good roads question will state that if 
you mean on the adoption of the county road system, I will advise yon 
that it is the opinion of this department that women cannot vote upon 
the question of the adoption of the good roads system. If you refer to 
the question i»f bonding the county under the county road system, it is 
my opinion that under the cfHistitution women are permitted to vote 
under the restrictions as laid down in Section 4, of Allele 3, Constitu- 
tion 1909, and of Act 206 of the Public Acts of 1909. 

Yours very truly, 

PRANZ 0. KUHN, 
P-g-o. Attorney General. 



TOWNSHIP CAUCUSES. Where townships are divided into precincts, 
precinct caucuses are not held. Only one caucus for each township. 

March 20, 1912. 

Mr. C. A. Baumbet^r, Publisher The Northport Leader, Northport, 
Michigan : 

Dear Sir — In answer to your letter of the 16th inst. in which you wish 
to know whether separate caucuses for tlie same party and at the same 
hour and date can be held in each polling precinct of your township, I 
wish to advise you that it has heretofore been the ruling of this depart- 
ment that the primar;v laws of this State do not contemplate more than 
one caucus for any one party to be held in a township. Otherwise it 
would lead to confusion. This is a matter which is controlled by the 
proper committee of each party in the township who have the authority 
to call the caucus and state at what place and at what time the cancoB 
will be held. 

Yours very truly, 

FEANZ C. KUHN, 

P-g-o. Attorney General. 



WOJtEN VOTEKS. The Constitution of Michigan does not extend the 
general franchise to women, 

March 20, 1912. 
Mrs. H. E. Cole, Byron, Mich.: 

Dear Sfadam — Your letter of the 19th inst. received and in reply will 
simply Rtate that women are permitted to vote in Michigan under cer- 
tain restrictions, in school district electionn, and in certain other cases 
where the question of a franchise or the bonding of a municimHty or i ^ 
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on the direct question of raising money ia Involved. Otherwise the con- 
stitution and the laws of Michigan do not extend the general franchise 
to women. 

Verv respectfully yours, 

FRANZ C. KUHN, 
P-g^j. Attorney General. 



COUNTY ROAD SYSTEM. QUALIFICATI0N8 OF ELECTORS. On 
the question of bonding county under county road system, all qualified 
electors may vote. Women also entitled to vote if qualifled. 

March 20, 1912. 
Mr, John Jones, Prosecuting Attorney, Ontonagon, Mich.: 

Dear Sir — I am in receipt of your communication of the 13th inst. 
relative to qualifications necessary to enahle an elector to vote on the 
proposition to bond the county under the county road law for county 
road 4)urpoecs. 
, This question is governed by the provisions of CSiapter 4 of Act 283 
of the Public Acts of 1909, and particularly Section 22 of said chapter 
which reads in part as follows: 

'■\^'henever the board of sniiervisors of the county by a majority vote 
of all the members elect resolve to contract indebtedness or issue bonds 
to raise money for the construction and maintenance of county roads, 
the question shall be submitted to the vote of the electors of the county 
at a general or special election called for that purpose. * • "If the 
majority of the electors voting on such resolution shall vote in favor 
thereof, it shall be deemed to have carried." 

There does not seem to be in this section any limitation on the qualifi- 
cations of those electors who are entitled to vote, and it is therefore my 
opinion that all of the electors of the county who are qualified to vote 
at any conslitutional election would be entitled to vote upon this propo- 
sition. Ree Article 3, Section 1. of the Constitution of Michigan, 190!). 

You also ask "Are women property owners entitled to vote on the 
question of bonding the county?" 

In answer to this question I call your attention to Section 4 of Article 
3 of the Michigan Constitution. 1909. which reads as follows: 

"Whenever any question is snbmitted to the vote of electors which 
involve direct expenditure of public money, or the issue of bonds, every 
woman having the qualifications of male electors who has pi-operty 
assessed for taxes in any part of the district or territory to be affected 
by the result of such election shall be entitled to vote thereon," 

This provision of the constitution plainly would give qualified women 
tax payers the right to vote on the proposition. In this connection I 
also call your attention to Act 20fi of 19fl9, which is, "An act author- 
izing women to vote in certain cases." Without quoting any of this 
act I would simply say that it i)rovides for the necessary registration of 
women voters. 

Very respectfully, 

PRAKZ C. KUnN, 

P-g-o. AttoiTifty Genaral, 
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TAXATION, Personal property exemption ander genera) tax law. 

March 20, 1912. 
Mr. A. C. Hurlburt, R. F. D. No. 3, Manton, Michigan : 

Dear Sir— Your letter of the 15th instant received and contents noted. 
In reply theretp would say that under the tenth Bubdivision of Section 
8 of the general tax law all interests owned by individuals in laddB the 
fee of which is in this State or the United States are subject to taxa- 
tion as personal property. The interest which a homesteader owns in- 
cluding improvements on lands homesteaded under the general tax law 
is subject to taxation as personal property. 

The twelfth subdivision of Section 9 of the general tax law provides 
for an exemption from taxation of personal property owned, and used 
by any householder in connection wiUi his business of the value of $200. 
I know of no decisions of the Supreme Court which aid materially in 
determiniug whether or not the ?200 exemption above referred to could 
be applied as against an interest in real estate which is assessed as per- 
sonal property. However, it is my view that it relates to personal prop-, 
erty like a team of horses and other personal effects which are used for 
the purpose of carrying on some business and would not extend to an 
interest in real estate where the title to the real estate is in the State. 
Bespectfally vours, 

FRANZ C. KUHN, 

H-k-0. Attorney General, 



HIGHWAY LAW. OVERSEERS. The office of overseer is provided 
by the constitution and cannot be abolished by a township. 

March 20, 1912. 
Mr. A. W. Black, Prosecuting Attorney, Tawas City, Michigan: 

Dear Sir — I am in receipt of your communication of the 14th inst., 
in which you ask whether a township can do away with its overseer, 
and also whether it can vote on the question of returning to the old 
system of highway labor. 

In reply thei-eto will advise you that Act 2.^3 of the Public Acts of 
UKIO, euperceiled all highway hiws in this State, and inasmuch as there 
is no provision tlierein made for a township to go back to the" former 
method of highway improvement, the desired action of your township 
cannot be taken by vote or otherwise. 

I would fui-ther advise you that the office of overseer is a constitu- 
tional one. at least one overseer, and you should therefore advise the 
township in question that the ofRce cannot be abolished bv it. 

Section IS, Article VTII. Constitution, 1908. 

See also in connection with the questions involved in your inquiry 
Chapters 2 and 12 of the highway law of 1909. 

Respectfully vours. 

FRANZ C. KUHN. 

P-g-o. Attorney General. 
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TAXATION. RAISING MONEY FOB PRIVATE PURPOSE. A tax 
authorized to be raised for advertising the agricultural advantages of 
a county is not unconstitutional tiecause authorizing the raising of 
money for a private purpose. 

March 21, 1912. 
Hon. J. Ij. Morford, Gaylord, Mich.: 

Dear Sir — Pursuant to yonr request for opinion relative to the con- 
etilutionality of Act No. 124 of the Public Acts of 1911, I have to submit 
the following: 

Act No. 124 provides in part that: 

"The boards of supervisors of the several eounties within the State 
of Michigan, or any of them, are hereby authorized and empowered to 
levy a special lax on the taxable property within their respective coun- 
ties, for the purpose of creating a fund not exceeding f2,000 in any one 
year in any one county, to be used for advertising the agricultural ad- 
vantages of the county or for collecting, preparing and maintaining an 
• exhibition of the products and industries of the county at any domestic 
or foreign exposition, for the purpose of encouraging immigration and 
increasing trade in the products of the State of Michigan." 

The question presented is whether or not the money to be raised by 
taxation under the provisions of this act is to be used for a public 
purpose. 

There is no power in the State to authorize a tax for a private purpose, 
and n statute authorizing such a tax is unconstitutional and void. 
37 Cyc. 719. 

27 Am. & Eng. Ency. of Law. 624. 
Sugar Company v. Auditor General, 124 Mich. 674, 678. 

In the determination of what is a public purpose, broad and liberal 
■ rules of construction are applied. The following language of Judge 
Cooler in the case of the People v. Salem 20 Mich. 452, 475, contains a 
clear and concise statement of the rule on this point: 

"I do not understand that the word public, when employed in refer- 
ence to this power, is to be constnied or applied in any narrow or 
illiberal sense, or in any sense which would preclude the Legislature 
from taking broad views of State intei-est, necessity or policy, or from 
giving those views effect by means of the public revenues. Necessity 
atone is not the test by which the limits of State authority in this direc- 
tion are to be defined, but a wise statesmanship must look beyond the 
expenditures which are absolutely needful to the continued existence 
of organized government, and embrace others which may tend to make 
that government subserve the general well-being of society, and advance 
the present and prospective happiness and prosperity of the people. To 
erect the public buildings, to compensate the public officers and to dis- 
charge the public debts, are not the sole purposes to which the public 
revenues may be applied, bnt, on the contrary, considerations of natural 
equity, gratitude and charity are never out of place when tlie general 
good of the whole i>eop]e is in qne*!tion, and may be kept in view in the 
imposition of the public burdens. The sovereign legislative authority 
must judge of the force of such considerations, on a general view of the 
just and proper demands uiion the public treasurj', and ^f .tJie^ahility 
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of the people to provide for all; aud wUen that authority determiDes that 
such payments will subserve the public good, the respoasibility of the 
legislator for the con-ectness of his judgment must be to the people whose 
representative be is, and upon whom the burdeuB he imposes must rest." 
To justify a court in declaring a tax invalid on the ground that it is 
for a private as contradistinguished from a public purpose, the absence 
of the public interest should be clear, and the court should be reasonably 
satisfied that an error had been made by the l^tslatnre. 

Cooley on Taxation (3rd Edition), page 185. 

State V. Connell, 53 Nebraska, 556. 

City of Minneapolis v. Janney, 86, Minn. 111. 

It has been repeatedly held that appropriations of public funds by 
states, counties, cities and towns, in aid of displays and exhibits at ex- 
positions are for a public pui-pose and can be legally made. 

Shelby County v. Exposition Company, 96 Tenn. 653. 
City of Minneapolis v. Janney. 86 Minn. 111. 
State V. Connell, 52 Nebr. 556. 
Norman v. Kv. Board of Managers, !)3 Ky. 537, 542. 
Daggett V. Colgan (OaKfomia), 14 L. R. A. 474. 

And in the case of State, v. Robinson, 35 Nebr. 401, an appropriation 
to an agricultural society for holding a fair was held to be for a public 
purpose. 

In the act under consideration, the tax is authorized to be raised for 
advertising agricultural advantages of a county. The question arises 
as to whether or not this iM-ovision, permitting as it does, the use of the 
money for advertising the "agricultural advantages" of a county, creates 
a discrimination in f.ivor of the agricultural industiy at the expense 
of other occupations or industries, and that the money to be used is 
therefore to be raised for a private puri)ose. There is some doubt in 
my mind as to this question, and I do not feel justified in saying that 
the act is unconstitutional because it appropriates money for a private 
purpose before it has been passed on by our courts. 

Respectfully yours, 

PRANZ C. KUHN, 

W-g-o. Attorney General, 



ELECTIONS. All legal voters may vote at a township election held 
to authorize the issuance of bonds for building highways under Sec. 
S, Chapter 14, Act 2:^3 of the Public Acts of 1909. 

March 21, 1912. 
Mr, William Kcimer, Thompsonville, Michigan: 

Dear Sir — I am in receipt of your letter of March 13th, in which joa 
ask whether or not all voters are entilled to vote on proposition to 
bond a township for the purpose of building or improving highways, 
or whether or not only freeholders are entitled to vote 

The clipping which you enclosed with your letter shows that TOUT 
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township is proceeding under Section 8, Chapter 14, Act 283 of the 
Public Arts of 1909. Said Section 8 provides for the issnance of bonds 
for the purpose of building roads, provided, "That a majority of the 
legal voters of such township voting upon said proposition, at a town- 
ship meeting and general election or a special election called bj the 
township board for that purpose, shall vote in favor thereof." Under 
this provision every person who is a legal voter is entitled to vote irre- 
spective of whether or not such person is a freeholder. 

Yours very tmlv, 

FRANZ c/kUHN, 
W-g-o. ^ Attorney Qeneral. 



HIGHWAY LAW. REFUNDING TAX TO TOWNSHIP. Section 26, 
Chapter 4 of Act 283, Public Acts of lfl09, is sufHciently definite to be 
enforfcd. ond the amendment of Act 168, Public Acts of 1911, will 
not bar ji township which proceeded under the original act, from hav- 
ing its refund. 

March 21, 1912. 
Mr. Torval E. Strom, Pi-osecuting Attorney, flscanaba, Michigan: 

Dear Sir— Your communication of the 1.5th instant, relative to Sec- 
tion 26 of Chapter 4 of Act No. 283, Public .tcts of 1909, received and 
tthifi question has been given careful consideration. 

We have heretofore held that Act 168 of the Public Acta of 1911, re- 
[>eal8 Section 26 above referred to and is a substitute therefor. You 
state : 

"Nowhere in that act (Act 283 of 1909) and certainly not in the sec- 
tion referred to, does the law provide any method of procedure to be 
used by the county board, the county treasurer, or the township officers, 
to secure or make the refund of these moneys, the law not having speci- 
fied the mnnner in which it shall be carried out. Is the section for that 
reason ineffective and unenforcible by a township which has acted in 
good faith and upon the strength of Section 26 and built State reward 
roads and bonded for that purpose?" 

It is my opinion that under the law as it was first enacted in 1909 
the procedure to be followed in securing the refund tax, while not 
specifically laid down, necessarily involved the collection of the county 
road tax from the particular township and the paymrait of the tax 
into the county treasurer. It would then be the duty of the town- 
ship clerk to certify to the board of supervisors at the annual meeting 
thereof the amount of bonds of such township remaining unpaid (for 
State reward roads). The board of supervisors should then authorize 
the return to such township of the county road tax paid by such town- 
ship to be applied in payment of the principal of such bonds. I do 
not think any difficulty should arise in the construction of this section. 
If the board of supervisora should refuse to comply with the require- 
ments o{ this section, the township would undoubtedly be compelled 
to apply to the courts for redress. If the county treasurer should re- 
fuse to pay over to the township the tax to be returned, after the board 
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of supervisors had authorized the same, it is mj opinion that he could be 
compelled to do so by mandamus. 

Your objection seems to be based upon the fact that the statute does 
not point out every step to be tal^en in carrying ont its object. I think 
you will find a large numtter of instances where the statute makes it 
the duty of some body or official to do a certain thing and yet does 
not lay down all the details for carrying out such duty. Failure of 
the statute to provide these details does not relieve such person from 
obeying the plain and manifest direction of the law. This is especially 
true where nothing further is required than to follow a very ordinary 
procedure. 

In r^ard to the effect of Act No. 168 of 1911, npon SectiMi 26 as 
it formerly stood, this Department has given the qnestion a great deal 
of attention and it is my opinion that the intention of the Legislature 
in passing Act No. 168 was to prevent for the future any township 
from avoiding or escaping its share of the county road tax by simply 
adopting a township system of its own; but at the same time to leave 
those townships which liad already acted in good faith in bonding 
for the building of State reward roads in status quo, tbat is, to leave 
them outside of the operation of Act No. 168 and to give them the benefit 
of Section 26 as it originally stood. This being the case, it is my opinion 
that your board of supervisore should give the two townships which jon 
refer to the ben^t of Section 26 as it originally read. 

Kespectfully yours, 

FItANZ O. KUHN, 

P-k-o. Attorney General. 



PRIMARY ELECTION LAW. Provisions of Section 41 not inconsistent. 

NOMINATION. ELECTION. Person nominated by more than one 

political party must make an election. 

March 26, 1912. 
Mr. F. H. Stone, City Attorney, Manistee, Michigan: 

Dear Sir — I have your, communication of March 19th, which reada 
in part as follows: 

"The act (Sec. 41 of Act 279. P. A., 1911), provides, 'If in case a 
person is nominated for any office by more than one political party, 
it shall be his duty to elect within five days,' etc. The other provision is 
'Provided further, That all votes cast for any candidate upon the ballots 
of one political party, when Buch candidate is enrolled as a member of 
another political party, shall not be counted.'" 

"What is your construction of the proviso taken in connection with 
the first provision? 

"A candidate for alderman was enrolled as a Democrat and was a 
candidate for nomination on that ticket, but was defeated for nomina- 
tion, but he received a majority of the votes oast on the Republican 
ticket. The votes were counted and he was certified as the Republican 
nominee." . 

In reply thereto would say I am inclined to believe that both of the 
above quoted provisions may stand in^the law and that botlv are snii- 
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jcct to enforcement. It is possible that a person other than a candi- 
date and one who even may not be eni-olled may be voted for and nomi- 
Dated upon the ballots of more than one political party. In sach case it 
iconld be his duty to make an election within five days as to the ballot 
upon which he wishes his name to appear. If, however, a man ia a 
candidate and is an enrolled member of a particular political party, 
any votes case upon the ballots of any other political party shall not 
be counted. In the case you suggest the votes cast upon the Bepubli- 
o,an ballots for the candidate who was an enrolled Democrat ought not 
be counted for him. 

Respectfully yonre, 

FRAilZ C. KUHN, 
L-k-o. Attorney General. 



TOWNSHIP ROAD BONDS. Township road tax paid to county will 
be returned to township to be applied to payment of township, bonds 
authorized to be issued prior to April 25, 1911, under Section 26, 
Chapter 4, of Act 283, of the Public Acts for 1909. 

March 27th, 1912. 
Mr. John Maison, Supervisor, Lake Township, Mt. Clemens, Mich.: 

Dear Sir — Your letter of March 18th in which you ask for informa- 
tion relative to the good roads bonds issued by your township in April 
of last year has been received. You wish to know whether the amount 
of these bonds must be paid by tax payers of your township alone, and 
if the tax payers in your township must also pay their share of money 
to be raised by the county if a county road system is established at the 
next April election. 

Your attention is called 'to Section 26, Chapter 4, Act No. 283 of 
the Public Acts of 1909, which reads as follows: 

"The adoption of the county road system in any county shall not pro- 
hibit any organized township from building Stete reward road with 
moneys raised by tax or by bonding, and in townships where money has 
been raised by bonding to build state reward roads the township clerk 
shall certify to the board of supervisors at the annual meeting thereof 
the amount of such bonds remaining; unpaid, and the county road tax 
by such township shall be returned to the township each year to be ap- 
plied in payment of the principal of such bonds until they are fully 
paid." 

This section was amended by Act" No. 168 of the Public Acts of 1911, 
to read as follows: 

■'The adoption of the county road system in any county shall not pro- 
hibit any oi^anized township from building State reward roads: Pro- 
vided, however. That the provisions of this act shall not apply to 
townships which have already bonded in good faith for the purpose of 
building roads under the provisions of section twenty-six of chapter 
four, act number two hundred eighty-three of the public acts of nine- 
teen hundred nine, prior to the passage of this act." 

Act No. 168 went into effect April 25th, 1911, and, as your election 
for the issue of township bonds for the purpose of building^^>ad8 was 
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held prior to that time, your township would still be governed by the 
provisions of Section 26 as the same stood before it was amended by 
Act No. 168. You will note that under Section 26 as it stood before the 
amendment of 1911, the adoption of the county road system does not 
prohibit a township from building roads with money raised by taxation 
or by bonding, and in any township where such money has t>een raised 
by bonding, the township clerk shall certify to the Board of Super- 
visors at its annual meeting the amount of snch bonds remaining unpaid, 
and the portion of the county road tax paid by such township shail be 
returned to the township each year to be applied to the payment of the 
principal of the bonds, until such bonds are fully paid. Your township^ 
will therefore be required to pay its share of tlie county tax, but the 
county tax will l>e returned to the township to be applied to the pay- 
ment of the township bonds until such bonds are paid. 

The above I think answers the questions asked in your letter. 
Respectfully yours, 

FEANZ C. KUHN, 

W-g-0. Attorney General. 



HIGHWAYS. CUTTING BRUSH. No provision for a township 
voting on bow brush shall be cut. The highway commisaioner is re- 
sponsible for the cutting of brush. 

March 27th, 1912. 

Mr. John R. Taylor, Highway Commissioner, Romeo, Michigan: 

Dear Sir — Your communication of the 21st inst. received, in which, 
you inquire whether it is legal for a township to vote to compel every 
man cutting his owu bnish on his projierty abntting the highway. 

In reply thereto I am enclosing an opinion which was sent to Mr. 
Frank O. Miller of Romeo, January 21st, 1911, and which I think will 
answer your inquiry. 

In case this opinion does not clear up the matter entirely I will state 
that it is my opinion that there is no authority in the highway law 
for the township voting on this question, and the Highway Commission- 
ers would not be relieved from their responsibility as the result of such 
a vote if it were taken. 

Respectful ly yours, 

FRANZ C. KUHN, 
Pg-O — Enc. Attorney General. 



SCHOOL. LAW. CITIZENSHIP. No one but a citizen can hold a 
school ofQce. 

March 27th, 1912. 
Mr. A. C. Misteli, Director, School District No. 2, Branch, Michigan: 

Dear Sir — I have your communication of the 14th inst. in which you 
inquire as follows: "Can a foreign born person holding an oflBce in the 
State of Michigan, either state, municipal or township or school if said 
person declared his intention to become a citizen of the United States 

Digitizcc by Google 



ATTORNEY GENERAL. 336 

iD the year 1889. I am aware that such person has the right to vote, 
but is he a citizen of the United States? How conid he take the oath of 
ofQce or the oath of challenge in a school election." You further state 
that in the near future your district will vote on bond issue for school 
house and new school site and you are desirous of avoiding friction in 
this election. 

In reply to your numerous inquiries will state that the question of the 
right to hold ofQce is governed partly by the constitution and mostly by 
the statutes. As a general rule, however, unless otherwise forbidden 
any elector can hold office. Aliens with first papers are not citizens but 
there is nothing in the usual oath of office which any elector cannot 
subscribe to. 

I assume however that your principal inquiry relates to those who 
can vote in your school district matters which you mentioned. For 
your information I will state that qualifications of voters in school 
matters are stated in Sections 43 and 44 of the pamphlet school laws of 
1911. The first reqnisite of a school elector is complete citizenship so 
that parties about whom you inquire who have only first papers would 
not be entitled to vote in a school election. It is also my opinion that 
under section 50 of the pamphlet school laws no one can hold a school 
office except a citizen of the United States. If you have not a copy of 
the pamphlet school laws I would suggest that you drop a card to the 
county clerk or to the Superintendent of Public Instruction at Lansing. 
Yours very truly, 

FBANZ C. KUHN, 
P-g-0. Attorney General. 



BANKS AND BANKING. LIMITED PARTNERSHIP ASSOCIA- 
TIONS. CHAPTERS 133 AND 160 C. L. An association or partner- 
ship limited cannot be formed under the provisions of Chapter 160 
('. L. (Act 191 Public Acts of 1897} for the purpose of operating and 
owning a bank or conducting a general banking business under the 

. provisions of Chapter 133 C. L. 

March 27th, 1912. 
Hon, Frederick C. Martindale. Secretary of State, Capitol, Lansing: 

Dear Sir — I am in receipt of your communication of March 19th in 
which you state that recently articles of association, organizing the 
"Citizens Banking Company, Limited," and drafted under the pro- 
visions of Chapter 160 of the Compiled Laws of 1897 (the partenrship 
association limited act) were presented fbr record; and that the pur- 
poses of organization set up in these articles of association are as fol- 
lows ; 

"This association is organized for the following purposes: To own 
and operate a bank in Wakefield, Gogebic County, Michigan, and to 
transact a general banking business, the location of said bank and of 
the transacting of said business being at said Wakefield." 

You wish to be advised whether or not you should accept for record 
articles of association under Chapter 160 of the Compiled Laws of 1897, 
in which the purposes of organization stated are to own and operate a 
bank and to transact d general banking business. X^lOolc 
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Act No. l&l of the Public Acts of 1877 (Chapter 160, Sections 6079 
et seq. Compiled Laws of 1897) is entitled: 

"An act authorizing the fomiation of partnership associations in 
which the capital subscribed shall alone be responsible for the debts of 
the association, except under certain circumstances." 

Section one of this act provides that these associations may be formed 
"for the purpose of conducting any lawful business or occupation with- 
in the United States or elsewhere." The members of such associations 
are liable only to the extent of their subscriptions and for labor debts. 
The l^islatnre has expressly recognized associations organized under 
this act as corporations, as is shown by Section 36 of Act 232 of the 
Public Acts of 1903, the general corporation law, which excepts from its 
operation "the corporation provided for in the following statutes: 
Chapters l60 to 164 both inclusive. • • • •", Chapter 160 being 
Act 191 of the Public Acts of 1877, the partnership association limited 
law. 

And the Supreme Court of this State has held that partnership asso- 
ciations limited organized under Act 191 are to be governed by the 
general rules governing corporations. 

Bouse Hazzard & Co., v. Detroit Cycle Co., Ill Mich. 261. 
Staver, etc., Mfg. Co. v. Blake, 111 Mich. 283. 

Act 191 provides that partnership associations limited may be formed 
for the purpose of conducting any lawful business or occupation. As 
tliese partnership associations limited are governed by the rules relating 
to corporations, it follows that, under this general blanket clause, a 
partnership association limited cannot be organized to transact a buai- 
ness around which the legislature has thrown special restrictions and for 
which it has provided special incorporation laws. It has been held that 
where a statute authorizes incorporation for any lawful purposes, and 
another statute provides for the incorporation of certain kinds of cor- 
porations — such as railway, telegraph or telephone companies — no com- 
pany can be incorporated under the more general statute for purposes 
which are covered by the other statute. The legislature is taken to have 
intended that, notwithstanding the general language of the one 
statute, no corporation should be formed for the purposes mentioned 
in the other without subjecting itself to the provisions of the other and 
more restrictive statute. 

Machem'a Modem Law of Corporations, Vol. 1, Sec. 63. 

The legislature of this State has provided by the general banking 
laws for the incorporation of companies proposing to do a banking 
business, has fixed the liability of stockholders in such corporations in 
excels of the capital stock, and has placed si>ecial restrictions around 
such corporations. The passage of these general banking laws, provid- 
ing for the organization of corporations under conditions quite in- 
consistent with those prescribed by the partnership association limited 
law, seems to be a strong legislative declaration that banking companies 
cannot be organized to acquire a corporate existence under acts such as 
the latter, and shows a clear legislative intent to separate banking cop-^ 
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pom t ions from other corpora tioDS, or from partnership aeBociations 
limited vfaicli mi);ht lawfully be organized and promoted under such 
broad and general language (\» is contained in the partnership associa- 
tion limited law. The general banking laws have placed upon banking 
corporations special restrictions and limitations not applicable to other 
corporations or to partnership associations limited, and have imposed 
upon stockholders of such corporations a special and increased liability. 
These special restrictions and limitations cannot be evaded by the simple 
device of incorporating under the partnership limited law or other gen- 
eral incorporation laws. 

In my judgment the legislature has clearly expressed its intention 
that no corporation or partnership association limited shall acquire or 
exercise the right to do a banking business without subjecting itself 
to the salutory provisions of the general banking laws by incorporating 
under such laws, aud it is therefore my opinion that an association or 
partnerriiip limited cannot be organized under chapter 160 of the 
Compiled Laws of 1897. for the purpose of owning and operating a 
bank or conducting a general banking business. 

Your communication calls attention to a previous ruling of this de- 
partment to the elTei't ttiat "There is no legal objection to a partnership 
association limited, formed under and pursuant to Chapter 160 of the 
Compiled I^aws of 1897, doing a private banking business, but that such 
business would have to be conducted pursuant to and in accordance 
with the requirements of Chapter 133 of the Compiled Laws of 1897". 
The opinion herein given is contrary to and reverses this ruling. 

I have carefully examined Chapters 160 and 133 to determine their 
possible relation to each other. Chapter 160, the partnership associa- 
tion limited act, appears to attach no liability to members of such asso- 
ciations other tiian for labor debts and to the extent of their stock sub- 
scriptions, while Chapter 133, which is an act relating to the business 
of bankers, brokers and exchange dealers, creates no restrictions or 
limitations upon the common law liability of members of a partnership 
carryin(t on a business pursuant to its requirements. 

It is true that under Chapter ]33 individuals or partnership associa- 
tions may engage in a private banking business, but it is b; no means 
follows that partnership associations organized under Chapter 160, the 
partnership association limited law, may therefore also engage in the 
same business. The liability incurred by members of a partnership act- 
ing under the former law is clearly inconsistent and irreconcilable with 
that imposed upon and incurred by membei-s or stockholders of a partner- 
ship incorporated and acting under the latter law, and it would there- 
fore be impossible for a partnership association limited, organized tinder 
Chapter 160, to come under the provisions of Chapter 133 and to con- 
duct a private banking business under that act. 

Yours verv truly, 

FRANZ C. KUHN, 

W-g-o. Attorney General. 
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SPECIAL ACT. Cannot be passed by Legislature to anthorize vil- 
lage to iSHue improvement bonds. 

March 27, 1912. 
ITon. James E. Sharp, House of Representatives, Capitol, Lansing: 

Pear Sir — In reply to your request for an opinion as to the power 
of the l^lslature to pass a special act authorizing the village of White 
Cloud, Newaygo county. Michigan, to issue ten thousand dollars of 
improvement bonds, I have to state as follows : 

Section 30, Article V, of tlie Constitution provides that: " 

"The legislature shall pass no local or special act in any case where 
a general act can be made applicable, and whether a general act can 
lie made applicable shall be a judicial question. No local or special 
act shall take effect until approved by a majority of the electors voting 
therein in the district to be affected." 

A general act could undoubtedly be made applicable in the case 
you mention and a special act cannot therefore be legally passed. 

Permit me to call your attention to Act 278 of the Public Acts of 
J90y, under which act the village of White Cloud may adtypt a revised 
charter giving enlarged powers to the'village. 

Yours very truly, 

FRANZ C. KUHN, 

W^-g-. Attorney General, 

TAXATION. QUARANTINE LAW. Under Act 139 of the Public 
Arts of 11100, a county may raise by taxation not to exceed one-tenth 
of one mill on each dollar of the assessed valuation, and not to exceed 
one thousand dollars for any one year, for the purpose of construct- 
ing and maintaining a sanitarium within the county. State Board 
of Health has no authority- to quarantine a county for failure to pro- 
vide a sanitarium. 

March 27, 1912. 
Dr. Robert L. Dixon, State Board of Health, Lansing, Michigan : 

Pear Sir — t have received a letter from Dr. P. D. MacNaughton, of 
Calumet, Michigan, which reads as follows: 

"I am on a committee appointed by the Board of Management of 
the Anti-tiibei-culosis Society of Houghton county to confer with the 
Board of Supervisors of the county relative to more efficient sanitation 
against the spread of tul)erculosi8. The county has just completed a 
siiuatoriuni with accommodations for sixteen patients for which they 
appropriated fifteen thousand dollars. None but indigents are taken 
into the siiuatorium. We have three hundred oases in the county about 
fifty of whom are indigent and many of the others fast becoming so. 
You can readily see that these accommodations are inefficient and I 
wonld like to get yonr opinion as to how far the Board of Supervisors ' 
can go in making a further appropriation without legislation. 

If l^slation is retjuired what wonld be the necessary' steps to-,pecur- 
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ing it in the Bhortest possible time? The conditions here are bad, 
and if tlie Board of Supervisors refuse to act could not the State Health' 
OflScer quarantine against this county? The number of cases have 
greatly increased in the past year and the segregation of sixteen cases 
does not limit to any extent the rapid spread of the disease. Yonr 
opinion would be greatly appreciated by the Society." 

As the inquiries contained in the doctor's letter relate in part to 
the authority of your board, and as it is contrary to the practice of this 
department to advise private individuals in matters of this kind, I 
am writing you in relation to the matter contained in the doctor's let- 
ter. I am sending a copy of this letter to him for his information. 

In making appropriations for hoepitalft or sanatoriums, the Board of 
Supervisors is governed by Act 139 of the Public Acts of 1909, (Sec- 
tions 256-259 of the compilation of the laws relating to public health) 
which provides iu part that Boards of Supervisors may raise by taxa- 
tion a sum of money to be used for the construction or maintenance 
of hospitals or sanatoriums within the county, suchi taxation not to 
exceed one-tenth of one mill on each dollar of the assessed valuation 
of the county, and in no case shall the amount exceed one thousand 
dollars for any one year unless the question shall have been submitted 
to the vote of the qualified electors of the county. Under this act, the 
Itoard of Supervisors can raise by taxation for the purpose mentioned 
not to exceed one-tenth of one mill on each dollar of the assessed valua- 
tion, and not to exceed one thousand dollars for any one year. If it is 
desired to raise more than this amount, the proposition must be sub- 
mitted to the electors. 

A refusal of the Hoard of Supervisors to raise money by taxation 
would give no authority to the State Board of Health to take any 
steps in the way of quarantining a county. The only authority of the 
State Board of Health to quarantine is derived from Act 230 of the 
public Acts of 1S85 (Compiled I^ws of 1897, Section 4477 et seq.; 
sections 20 to 26 of the CMnpilation of laws relating to pablic health) . 
Respectfully yours, 

- FRANZ C. KUHN, 

W-g-o. Attorney General. 

TOWNSHIPS. Township Clerk's annual report need not be published 
in a newspaper. 

March 27, 1912. 
Dewey & Rouse, Publishers, Hariim, Michigan : 

Gentlemen — Your letter of March 18th has been received. You wish 
to know whether or not Sections 2350 and 2352 of the Compiled Laws 
contemplates the publication of the township clerk's annual report in 
a newspaper. You state that you construe the word 'publish' as used 
in said act to mean publication in a newspaper and that your township 
clerk does not agree with you. 

Section 23.^0 of the Comjnled Laws reads as follows: 
"That the township boards of the several townships of this State 
shall make and cause to be published annually, immediately upon the 
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flettlement of the township board, an itemized statement of flrat, the 
amount of money in the hands of the township treasurer at the begin- 
ning of the fiscal year, specifying the amount in the several funds; 
second, the amnnat and source of all moneys placed to the credit of 
the township and the fund to which the same has been accredited; 
third, all bills audited and allowed by them; fourth, all disbursements 
of money made by them, and for what purpose and from what fund the 
same has been paid; fifth, all outstanding unpaid claims and to what 
fund the same are charged; sixth, the balance of money remaining to 
the credit of the township, specifying the amount in the several funds. 
The said itemized statement shall be written or printed and distributed 
in numbers of not less than five nor to exceed fifty copies and also 
post three copies of said statement in conspicuous places, said distri- 
bution and posting to be made at the polls of every annual township 
meeting, at the commencement of the opening of the polls." 

It is oar view after considering the foregoing that the word "pnb- 
lidh" as used thw^in does not refer to publication in a newspaper, bat 
merely a publication by printed or written leaflet. 

The word "publish" is used in the statutes in a variety of meanings. 
Its exact meaning in each instance must be gathered from the context 
and the purpose to be accomplished, viewed in the light of established 
usage and cnstwn. Belative to the publication of reports we find that 
the laws specifically provide that the reports of banks to the banking 
commissioner shall be published in some neiospaper, the reports of in- 
vestmeot companies shall be published in some neioapaper, the r^>orts 
of coaoty treasarer relative to liquor taxes shall be published in some 
ncic9paper, etc. 

Therefore since in the case which you present no reference is made 
to pnblicatifHi in newspapers, we believe that it was the intent of those 
framing the law, that such publication should not be in newspa-pers 
but only in printed or written leaflet form. 

Yonra respectfully, 

FBANZ C. KUHN, 

W-g-o. Attorney General. 



STATUTES. REPEAL OF LOCAL ACT BY GENERAL LAW. Act 
265 of the Local Acts of 1897, an act applicable to St. Clair county, 
was not repealed by Act 98 of the Public Acts of 1909, an act fixing 
the liability of counties for the care of persons afflicted with danger- 
ous communicable diseases. 

March 27, 1912. 
Mr. Hale P. Saph, City Attorney, Marine City, Michigan: 

Dear Sir — I am in receipt of your letter of March 23rd, in which 
you state that: 

■'About the year of 1906, a local act was passed retarding danger- 
ous communicable disease, in which act each City and Township of St. 
Clair County is to provide for those infected with such disease. Act 
Xo. 98 of the session laws of 100!! was adopted May 18th, 1909, but 
does not so far as we can see repeal this local act. The last act pro- 
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vides that the Botird of Health shall look after those infected with any 
dangerous communicable disease, and that the bill be allowed by the 
eonnty." 

You wiah to know whether or not Act No. 98 of the Public Acts of 
1!>09 repeals by Implication the local act to which you refer. 

I hare been unable to And that a local act such as you mention was 
passed about the year 1906, biit Act 365 of the local acts of 1897, "An 
act to make townships and cities in St.' Clair county primarily liable 
for the payment of all claims incurred in the care of pereons sick with 
contagious diseases or diseaBes dangerous to the public health, or in- 
curred in preventing the spread of aoch diseases, where said county 
is now primarily liable for such payment," is evidently the act which 
yoTi have in mind. 

Act 98 of the Pnblic Acts of 1909 makes, the expense incurred by any 
township, city or village in the care of persons afflicted with dangerona 
communicable diseases a charge upon the county. But Act 98 amended 
Section 4424 of the CiMnpiled I^awa of 1897, which section also made 
counties liable for such charges, so that Act 98, insofar as the primary 
liability of counties for such charges is concerned, mafees no change 
In the general law as it existed prior to the passage of Act 365 of the 
local acts of 1897. 

It is laid down as a general rule that when the provisions of a general 
law, applicable to the entire state, are repugnant to the provisions of 
a previously created special law, applicable in a particular locality 
only, the passage of such general law does not operate to modify or 
repeal the special law, either in whole or in part, unless such modifi- 
cation or repeal is provided for by express words, or arises by neces- 
sary implication. 

36 Cyc. 1090. 

Act 98 of the Public Acts of 1909 does not expressly repeal Act 365 
of the local acts of 1897. And in view of the fact that Act 98 makes 
no change in the general law fixing the liability of counties for such 
charges, which law was in existence prior to the passage of local act 
365, it cannot be said that it repeals such local act by implication. It 
is my opinion therefore that Act No. 365 of the local acts of 1897 has not 
been repealed by Act 98 of the Public Acts of 1909. 

Respectfully yours, 

FEANZ C. KUHN, 

W-g-o. Attorney General. 



Digitizcc by Google 



ANNUAL REPORT, 1912. 



CONVICT. TEEM OF IMPRISONMENT. The time daring which a 
convict is at large with the consent of the sheriff who failed to im- 
mediately deliver him to the superintendent of the prison, should not 
be counted in determining the length of the term. 

March 27, 1912. 

Mr. J. L. McDonell, Superintendent Detroit House of Correction, De- 
troit, Michigan: 

Dear Sir— rl am in receipt of your letter of March 22i3, concerning the 
length of the term of impriBonment in the case of Levi Aldorfer. It 
appears that on December 4th, 1911, Aldorfer was sentenced by the 
Hon. Frank Shephard, Circuit Judge, to imprisonment at the Detroit 
House of Correction for a pbriod of three months frwn and including 
the said fourth day of December, 1911, upon the conviction of the said 
Aldorfer of the crime of violating the local option law. That Aldorfer 
was not delivered to your custody by the sheriff of Emmet county until 
the 29th day of January, 1912, the sheriff claiming that Aldorfer had 
escaped from his custody upon the 12th day of December, 1911, while 
en route to the Detroit House of Correction. Aldorfer at first did not 
deny the escape as stated by the sheriff, but later claimed that the 
sheriff of Emmet county permitted him to remain at large until his 
delivery at the prison upon the said 24th day of January, 1912, Tou 
ask whether or not Aldorfer's term of imprisonment expired March 3d, 
1911, or three months from the date of sentence; or whether or not 
the time that he was at large between December 12, 1911, and January 
29lh, 1912, should be excluded in computing his term of imprisonment, 
thus making the expiration of his term April 20th, 1912. 

For reply thereto would say that we are of opinion that the time 
Aldorfer was at large between the 12th day of December, 1911, and the 
29th day of January, 1912, should not be counted in determining when 
his term of imprisonment expired. The fact that he was at large with 
the consent of the sheriff does not in our judgment make applicable a 
different rule than would apply if the escape had not been with the 
consent of the sheriff. If there had been an actual escape without the 
consent of the sheriff, the time the prisoner was at large would not be 
counted in determining the length of his term of imprisonment. The 
same rule applies where the escape is with the consent of the sheriff. 
Accordingly you are advised that the time Aldorfer was at large should 
not be counted and he will not be entitled to his release from the Detroit 
House of Correction until April 20th, 1912. 

Yours respectfully. 

FRANZ C. KUHN, 

Lak-o. Attorney General. 
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TAXATION. EXEMPTION OF HOMBSTEAD OF SOLDIER OR 
SAILOR OF FEDERAL GOVERNMENT, ETC. The term "taxable 
property" used in the act refers to property subject to taxation under 
general tax law. 

March 27, 1912. 

Mr. C. J. Ashley, Assessor, Battle Creek, Michigan : 

Dear Sir — Your letter of the 19th instant received and contents noted. 
Yon call attention to the lltfa subdivision of Section 7 of the general 
tax law as amended by Act 174 of the Public Acts of 1911. This pro- 
vision of the general tax law provides for the exemption of a homestead 
of a solider or sailor of the federal Kovemment or the widow or wife of 
such soldier or sailor under certain conditions therein enumerated to 
the amount of f 1,000, but the statute provides that where the person 
claiming such exemption is the owner of taxable property of greater 
value than f3,000 there shall be no exemption. You wish to know if a 
person claiming such exemption who may have ^,000 invested in mort- 
gages upon whjcb the specific tax provided for by Act 91 of the Public 
Acts of 1911 has been paid, in addition to the homestead, would be en- 
titled to such exemption. 

In reply thereto would say that in my opinion the term "taxable prop- 
erty" as found in said 11th subdivision refers to property subject to 
taxation under the general tax law of the State. Real estate mortgages 
upon which the specific tax has been paid in accordance with said Act 
91 are no longer taxable under the general tax law and in my opinion 
would not be considered in determining whether or not the applicant 
was entitled to the exemption. 

Yours respectfully, 

FRANZ C. KUHN, 

M-fc-o. Attorney General. 



TAXATION. EXEMPTION OF HOMESTEAD OF SOLDIER OR 
SAILOR OF FEDERAL GOVERNMENT, ETC. Where applicant for 
exemption is owner of mortgage on property in another state which 
makes the assets exceed f3,000, the exemption not allowed. 

March 27th, 1912. 
Mr, James Cilley, Attorney at Law, Coopersville, Michigan; 

Dear Sir — Your letter of the 25th received and contents noted. Yon 
call my attention to Act 174 of the Public Acts of 1911, which provides 
for the exemption of a homestead of a soldier or sailiw of the federal 
government, etc., where the applicant for such exemption is not the 
owner of taxable property which exceeds the sum of three thousand dol- 
lars. You wi^ to know if such a soldier or sailor who holds a mortgage 
due and payable in another state making his assets exceed three thou- 
Bflod dollars wonid be entitled to exemption of a homestead. 
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In reply thereto would say that in my opinion under snch state of 
facts be would not be entitled to the exemption. 

Respectfully vowra, 

FEANZ C. KUHN, 
M-g-o. Attorney G^ieral. 



MORTGAGE TAX LAW. LAND CONTRACTS. Not witnessed or 
acknowledged, not entitled to record. 

March 27th, 1912. 
Miss Emma Hamilton, Owosbo, Michigan: 

Dear Madam— Your letter of the 23rd inst. received and contents 
noted. In reply thereto would say that where a person holding a fee 
title to real estate sells same on a contract, such contract is subject to 
taxation to the owner thereof at its true cash value as a persona! 
property credit under the tax law, unless such contract is recorfed and 
a Bpeciflc tax paid thereon under Act 91 of the Public Acts of 1911. A 
contract which is not witnessed or acknowledged by the vendor is not 
entitled to record under the laws of this state. The fact that the owner 
of such a contract holds a fee title to said land does not affect his 
liability for taxes on the contract. 

Respectfully yours, 

PBANZ C. KUHN, 

M-g-o. Attorney General. 



MORT(.i.\GE TAX LAW. , Optional with tbe owner of mortgage 
whether he shall pay tax under ad valorem system or imder mortgage 
tax law on mortgages given prior to January 1, 1912. Status of mort- 
gage not changed by mortgage tax law where given prior to January 
1, 1912, unless owner files requisite affidavit and pays mortgage tax. 

March 27th, 1912. 
Mr. F. H. Moulton, Cashier, Bannister, Michigan: 

I>ear Sir — Tour letter of the 19th inst. received and contents noted. 
You state that Campbell & Steadman are a firm of private bankers doing 
business in Bannister, and for the past few years they have been in the 
habit of offsetting the mortgages which they bold with the amount of 
deposits, thus not having to pay taxes on these mortgages. You wish to 
know if under the new law they will have this same privilege. 

The act you refer to is undoubtedly Act 91 of the Public Acts of 

1911, which applies to mortgages givai on or after January 1st, 1912. 
It is optional with the owner of a mortgage given prior to January 1st, 

1912, whether he shall pay tbe tax under said act or permit same to re- 
main under the advaloron system where it is subject to taxation there- 
under. 

The property of a private bank whether ow-ned by a copartnerehjp 
or individual is subject to taxation the same as any other co-partner- 
ship property or that of an individnal. Indebtedness can only be de- 
ducted from personal property credits which are assessed as suclt.^ Act 
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9X of the Public Acts of 1911 in no way undertakes to change the status 
on a mortgage given prior to January Ist, 1912, unless the owner files 
the requisite affidavits and pays the tax under said act. 

Bespectfully yours, 

PRANZ C. KUHN, 
M-go. Attorney General. 



MORTGAGE TAX LAW. Trust mortgage given to secure bonds. Law- 
does not provide for partial payment of mortgage tax by a bondholder. 

March 27, 1912. 
Mr, \\'illiam F, Moeller, County Treasurer, Detroit, Michigan: 

Pear Sir — I am in receipt of a letter from Clark, Lockwood, Bryant 
& Klein, dated the 22nd inst. It appears from this letter that : 

"On the 6th day of January. 1909, the Btate Security & Realty Co.. 
a Michigan corporation, executed to Robert W. Chamberlain, James 8, 
Bradley and Samuel L. May, as trustees, a mortgage to secure bonds 
to be issued from time to time as needed. This mortgage covered prop- 
erty in Wayne, Oakland and other counties in the State of Michigan 
and was duly recorded in the office of the register of deeds for Wayne 
county on the 8th day of January, 1909, and presumably recorded in 
the other counties afterwards. Borne time later the mortgagor issued 
bpnds in the amount of ?32,000. The Detroit National Fire Insurance 
Co., a client of ours, is the owner of |23,000 of those bonds and it desires 
to pav on said :jf23,0fl0 the tax of one-half of one per cent as provided 
in Act 91 of the Public Acts of 1911." 

In this connection I am advised that you have refused to accept one- 
half of one per cent on the $23,000 of bonds so held unless I advise yon 
so to do. In passing upon this question I desire to say that there is no 
provision in said Act 91 of the Public Acts of 1911, which permits the 
holder of bonds to have his bonds recorded or r^stered and to pay a 
specific tax thereon except as the tax is paid upon the mortgage itself. 
This act does not provide for a partial payment of the tax on a mort- 
gage except where the mortgage covers lands partly within and partly 
without the State of Michigan, and where only a partial amount of the 
indebtedness has been advanced or only a portion of the bonds have been 
issued, as provided in Section 5 of said act. 

I therefore advise you that in my opinion you should not accept the 
specific tax on a portion of the bonds issued in the manner indicated, 
at the instance of the bondholders. 

Respectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 
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ELECTIONS. CAUCUSES. Each caucus is the judge of who shall 

be permitted to participate therein. 
POLITICAL PARTY. The number of people who shall constitute a 

political partv not prescribed. 
CHAIRMAN AND SECRETARY OP A CAUCUS. NAMES OF 

OANDIDATES, It is customary for the chainnao and secretary to 

certify the names of candidates nominated. 
ERRORS. It is the general mle that an election cures any errors in 

proceedings prior thereto. 

March 27, 1912. 
Mr. Lafayette H. Rates, Romeo, Michigan : 

Dear Sir — J have your communication of March 25th, in which you 
submit the following inquiries: 

"Can one person take an active part in two caucuses? 

"Can a ticket be legally made up by a few members of a party, there 
being no call for a caucus given by posting, or adveri^ising in a paper? 

"Is it necessary for more than the chairman and clerk of a caucus to 
sign the certificate of names put on the ticket at such caucus? Refer- 
ence here being had to the township committee; there being no Demo- 
cratic township committee for Bruce. Of course, the ticket was only 
certified to by the chairman and clerk of the caucus, 

"In case any of the above mentioned proceedings were not in acordance 
with the law, could such points be taken advantage of after the election 
as well as before? Or would we be considered as having waived our 
right to any objections?" 

In reply to your first in^juiry, would say each caucus is the judge of 
those who shall be permitted to participate therein, I know of no way 
of prohibiting a person from participating in more than one caucus if 
each caucus permits him to act. 

In reply to the second inquiry would say the number of people who 
shall constitute a party does not seem to he designated. Ordinarily a 
caucus is called but in the absence of a call it is possible that the elec- 
tion would cure any defects in proceedings prior thereto. 

In reply to the third inquiry would say that I understand that it is 
customary for the chairman and secretary of the meeting to certify the 
names of the candidates nominated at a caucus. It would seem that 
if this is properly done that it would warrant placing the names of the 
candidates so certified on the official election ballot. 

In reply to your fourth inquiry, would say that it is difficult to lay 
down a hard and fast rule in the absence of definite facts. The general 
rule is that an election cures any errors in proceedings prior thereto. I 
would not care to express a more definite opinion at this time. 
Yours respectfully, 

PRANZ C. KUHN, 

L-k-o. Attorney General. 
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PRIMARY ELECTION LAW. FIFTEEN PER CENT CLAUSE. Can- 
didates for ward offices affiliated with the political party that did not 
cast fifteen per cent of the vote cast for Secretary of State in any par- 
ticular ward are not entitled to have tbeir names placed upon the 
oflScial ballot 

March 27, 1912. 
Mr. Juftus Thorrington, Midland, Michigan: 

Dear Sir — I have your communication of March 2l8t, in which yon 
submit inquiries arising nnder the primary election law. The qnestion 
presented is whether the fifteen per cent clause in Section 37 of the 
general primary election law applies to candidates for ward ofBces. We 
have construed this portion of the law to include all offices in cities in- 
cluding ward offices. Accordingly if a political party does not cast the 
necessary fifteen per cent vote in a particular ward the candidate repre- 
senting such political party is not entitled to have his name placed npcm 
the official election ballot. 

Tours respectfully, 

PRANZ C. KUHN, 
L-k-o, Attorney Qeneral. 

COMPENSATION AND MILEAGE OF OFFICERS AND EMPLOYES 
OP LEGISLATURE. Not entitled to mileage from homes to capitoI 
unless distance was actually traveled. Not entitled to draw doable 
pay for the last day of one special session which is also the first 
day of another special session. 

March 28, 1912. 

Tton. C. P. Pierce, Clerk of House of Representatives, Capitol, Lansing : 

Dear Sir — I am in receipt of your communication of March 22d, in 
which you state that the Speaker of the House of Representatives and 
yourself desire an opinion on the following questions: 

'■Fii-st, Are officers and employes of the I^egislature entitled to mile- 
age from their homes for the special session beginning March 20, 
the previous special session having ended the same day? 

"Second, Are officers and employes of the Legislature entitled to draw 
l»ay for services on March 20 as one of the days of the special session 
ending that day ajid also for the legislative day of March 20, which 
is the first legislative day of the present special session?" 

Pursuant to your request I have the honor to submit the following: 

The compensation of the officers and employes of the Legislature is 
fixed by Act No. 85, Public Acts of 1907 and Act No. 255 of the Public 
Acts of 1905. Act No. 85 of the Public Acts of 1907, provides in part, 
that: 

"The per diem, compensation of the secretary of the senate shall be 
ten dollars; of the first assistant secretary, six dollars; of the second 
assistant secretarj-, six dollars; of the financial clerk and secretary's 
messenger, five dollars; of the proof-reader, six dollars; assistant proof- 
reader, who shall be a stenographer, five dollars; of the sei^eaut-at-arms, 
five dollars; which compensation shall be in full for all services per- 
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fonned during any regular or special session of the l^islatnre, for 
which they are elected by the senate or appointed by a superior officer. 
J'fifi per diem compensation of tke clerk of the house shall be ten dol- 
lars; of the journal clerk, seven dollars; of the bill clerk, six doUam; 
of the reading clerk, six dollars; of the flnancial clerk, six dollars; of 
the proof-i-eaders, six dollars of the Bei^eant-at-arms, five dollars; whidi 
compensation shall be in full for all services performed daring any 
regular or special session of the l^elature for which they are elected 
by the house or appointed by a superior officer. The per diem oompen- 
st/tion of the cTerks employed with the consent of the senate or house 
of representatives or by any standing or special committee with the 
consent of either of said houses, shall be three dollars each for actual 
attendance during the session ; tke per diem compensation of the jani- 
tors of the senate and house of representatives and their authorized 
afiaistaots, the keejjer of the cloak room, and the keeper of the document 
room, and their authorized assistants, and of the postmaster of the 
legialature, shall be three dollars; and that of the mess«igers two dol- 
lars for the time actually employed in attendance daring the session; 
and all officers and einplo^/es of either hmise shall receive mileage at 
the rate of ten cents per mile for evrry mile actually traveled in com- 
ing to and returning from the capital hy the usually traveled route." 

Act No. 255 of the Public Acts of 1905 prescribes the qualifications, 
duties and compensation of certain other clerks of the two houses and 
is similar to Act No. 85 of the Public Acts of 1907 insofar as it pro- 
vides for "per diem compensation" and for mileage "at the rate of tea 
cents per mile for every mile actually traveled in coming to and return- 
ing from the capitol by the usually traveled route." 

In answer to your first question would say that it is my opinion that 
oflicers and employes of the TjewiBlatiirB are not entitled to mileage 
from their homes to the Capitol for the special sesnion be^rinning March 
20, 1912, unless they actually traveled from their homes to the Capitol 
for the purpose of attending the session. The law in express terms 
provides that they shall receive mileage at the rate of ten cents per 
mile "for every mile actually traveled in coming to or returning from 
the capitol by the usually traveled route;" and unless an officei^ or em- 
ploye actually traveled the distance, he is not entitled to mileage. 

In answer to your second question would say that officers and em- 
ployes of the Legislature are not entitled to draw double pay for ser- 
vices rendered on March 20, that day being the last legislative day of 
the flTst special session and also the first legislative day of the second 
special session. The compensation allowed thera is a per diem allowance, 
and they are not entitled to two days' pay where only one day's service 
is rendered. The fact that the day in which the services in question were 
rendered constituted two legislative days cannot affect their compensa- 
tion as fixed by the statute. Their compensation is not "per l^slative 
day"; it is "per day." 

Yours respectfully, 

FRANZ C. KUHN, 

W-k-o. . Attorney General. 
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MORTGAGE TAX LAW. PROPERTY USED FOB RELIGIOUB 
PURPOSES. Mortgage on, may be recorded after January 1, 1912, 
without payment of mortgage tax. 

March 28, 1912. 
Hon. Henrj- C. Glasner, House of RepreBentatives, Capitol, liansing: 

Dear Sir — ^You wish to be adviBed as to whether" or not the owner of 
a mortgage given prior to January ]flt, 1912, upon certain property 
used for religious purposes, but not recorded nntil after January Ist, 
1012, would have to pay the specific tax under Act 91 of the Public Acts 
of 1911, in ordei- to secure the recording of the same, and if not, whether 
or not such mortgage would be exempt from taxation under the general 
tax law. In my letter to you under date of March 15th, I called at- 
tention to that portion of Section 2 of said act which governs the record- 
ing of mortgages of this class wherein it provides that no tax shall 
be imposed upon such a mortgage "recorded on or after the first day 
of January, nineteen hundred twelve." 

It is my opinion that such a mwtgage would be entitled to record 
after January Ist, 1912, without the payment of a specific tax. In 
view of the fact that this mortgage is made subject to recording under 
the terms M said act without the payment of a specific tax, I am Inclined 
to the opinitHi that it would not be subject to taxation under the ad 
valoraa system. 

Yours respectfullv, 

PRAJlfZ C. KUHN, 

M-k-o. Attorney General. 



TAXATION. EXEMPTION OF HOMESTEAD OF SOLDIER OR 
SAILOR OF THE FEDERAL GOVERNMENT. Exemption limited 
to one lot wtiiere homestend is within any town, city or village plat. 
Exemption limited to 40 acres where homestead is outside of such a 
plat. 

Mareh 28, 1912. 
Mr. Fred Brown. Onekama. P. O,, Manistee Co., Michigan; 

Dear Sir — Your letter of the 25th received and contents noted. In 
reply thereto would say a homestead which would be exempt under Act 
174 of the Public Acts of 1911 would not exceed more than forty acres 
when the same is not included in a recorded town, city or village plat 
and the dwelling house thereon and its appurtoiances. When the home- 
stead is with a recorded town, city or village plat it consists of not 
more than one lot and the dwelling house thereon and its appurtenances. 

It is very difficult for this department to define just what land shall be 
Included in a homestead which is entitled to exemption under the said 
law where the property is outside of a town, village or city plat. Where 
the owner of the homestead is the owner of adjacent land which ex- 
ceeds forty acres, it seems to me that it would be a safe rule to follow 
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generally to confine auch exemption to the particular governmental sub- 
diyision apoD which the hotuae and appurtenances Btand. 

Bespectfnily yonra, 

PRANZ C. KUHN, 
M-g-o. Attorney General- 



TVOMEN. TOWNSHIP ELECTION. A woman who poeeesses the 
other qualifications and who holds property jointly with her hnsband 
is entitled to vote upon questions involving the direct expenditure of 
money or the issue of bonds. 

March 28, 1912. 

Mr. George W. Sowles, Hesperia, Michigan: 

Dear Sir — I have year communication of March 23d, in which yon 
ask: 

"Can a woman who holds property jointly with her husband or some 
other pfTSon, or who holds property under a contract and the same la 
assessed to them, vote at the township election?" 

In reply thereto would say Section 4 of Article III of the Constitu- 
tion provides in part that : 

"Whenever any question is submitted to a vote of the electors which 
involves the direct expenditure of public money or the issue of bonds, 
every woman having the qualifications of male electors who has prop- 
erty assessed for taxes in any part of the district or territory to be 
affected by the result of such election shall be entitled to vote thereon." 

It will be observed that wwnen may vote only upon questimis involv- 
ing the direct expenditure of public money or the issue of bondS- 
f am inclined to beliei-e that a woman who possesses the other qualifica- 
tions, who holds property jointly with her husband, or who holds prop- 
erty under a contract, if all of the taxes are assessed to and paid by 
her, would be entitled to vote upon the above questions. 

Yours respectfully, 

FRANZ O- KTJHN, 

L-fc-o. • Attorney GeneraJ- 



CAUCUS. CHAIRMAN AND SECRETARY NOT SWORN- The fact 
that the chairman and secretary of a caucus were not sworn would 
not warrant the throwing out of the ticket- 
March 28, 1912. 
Joseph Hocking, Oneco Mine, Osceola, Houghton Co., Michigan: 

Dear Sir — Your communication of March 23d is received. You state 
that at a certain caucus the chairman and secretary were not swom- 
You ask if this would warrant throwing out the ticket. 

In reply thereto would say in the absence of any judicial proceedings 
I am inclined to believe that the fact that the chairman and secretary 
were not sworn would not warrant throwing out the ticket. 
Yours respectfnllv, 

FRANZ C. KUHN, 
Irk-o- Attorney Geuers 
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CHALLENGED VOTER. A challenged Totw who swrars that he has 
been in the township two months but that bis borne is in another 
township is not entitled to a vote in the township in which challenged. 

March 28, 1912. 
James Mackie, Township Clerk, Cnrtis, Mackinac Co., Michigan: 

Dear Sir — I have yrmv commmiication of March 23d, in which yon 
ajsk: 

"If a man who has been challenged at the polls, will swear that he has 
been in the township for two or three months, but says that his home 
is in another township or county, is entitled to a vote in the township?" 
Limiting my answer to your exact statement of facts, I wonld say 
no. A person's family may be in one voting precinct while the pwson 
may have a right to vote in another. This entire matter is a question 
of tact to be governed by the actual, circumstances. 

Yours respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney Qoieral. 



REGISTRATION DAY. REGISTRATION OF VOTERS. There is no 
authority for the registration of any voter subsequent to the g^ieral 
registratl<m day. 

Mareh 28, 1912. 
Mr, W. L. Thompson, New Lothrop, Michigan: 

Dear Sir — I have your communication of March 25. In reply thereto 
wonld say Saturday March 23d was registration day under anthoriiy 
of Act 97 of the Pnblic Acts of 1911. I know of no authority for the 
registration of any voter subsequent to the above named date. The 
pamphlet of election laws indicates the instances in which a person 
may swear in his vote. This is a matter whidi lies largely within the 
control of the board of election inspectors. 

Yonrs respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 



INTOXICATING LIQUORS. CONTINUANCE OF BUSINESS BY 
ADMINISTRATOR. The administrator of a decea.sed saloonkeeper 
can only continue the business for the balance of the year for which 
the license was issued. 

March 28, 1912. 
Mr. B. F. Wade, Copemish, Michigan : 

Dear Sir — Your letter of Marcli 20 has been ret-eived. Yon state that 
there are three saloons in Coi»emish, the population of which by the census 
of 1910 was 490 inhabitants. That all of the proprietoi-a of these siiloons 
were engaged in the business at the time the present liquor law became 
operative, but that one of these Raloonkeei)ers died the latter part of 

L>,gmze.Cy Google 



352 ANNUAL REPORT, 1912. 

August, 1911. You also state that the administrator of the deceased 
saloonkeeper will run this saloon for the balance of the license year 
under the statute permittinj; this to be done. You ask whether or not 
the administrator can procure a new license before May 1, 1912, and 
continue the business after that time. 

For reply thereto would say that it is our opinion that the adminis- 
trator cannot lawfully run the business of the deceased saloonkeeper 
after the fli-st day of May, 1912. The statute merely permits the admin- 
istrator upon complying with its tenns to continue the business for the 
balance of the year for which, that license is granted. We are also of 
the opinion that a purchaser of the property would not be entitled to a 
license in view of the fact that the number of saloons in Copemish ex- 
ceeds the ratio of one to 500 inhabitants according to the last United 
States census. 

Yours respectfully, 

FRANZ a KUHN, 

La-k-o. Attorney General. 



TAXATION: Money raised under Act 124 of the Public Acts of 1911, 
to advertise the agricultural advantages of a county may be paid by 
the county treasurer when authori7.ed to do so to a "development com- 
pany" and pooled with monies from other counties for the purposes 
of advertising the advantages of all the counties as a unit. 

March 29, 1912. 
Mr. C. M. Browne, Prosecuting Attorney, Saginaw, Mich.: 

Dear Sir — I am in receipt of your letter of March 16th. You state 
that tbe board of supervisors of Saginaw county proceeding undw Act 
No. 124 of the Public Acts of 1911, voted to raise by taxation the sum 
of Jl.OOO for the purposes mentioned in the act, which money was duly 
raised and is now in the hands of the county treasurer; that the board 
of Bupetrisors does not pro[>ose to use this money for direct advertising 
of the agricultural advantages of your county, but to pay the same over 
to ft corporation heretofore organized for such purposes, such corporation 
being known as the Northeastern Development Company with its prin- 
cipal office at Hay City and with a board of directors made up of two 
jtersons appointed by each of the various counties in northeastern Michi- 
gan; that these other counties have also raised certain sums for like 
purposes, and that it is prop^tsed to jhmjI the money raised by the variouB 
counties and use the same for advertising the agricultural advantages 
of the counties represented by the company as a unit. 

You ask the following questions: 

1. Has the county treasurer the right to pay over to the Northeastern 
Development Company the sum of ijfl.OOO to enable said company to pool 
the same with other funds received from other counties for a like pur- 
pose, to advertise the agricultural advantages of the several counties in 
northeastern Michigan, even though ordered to do so by the board of 
supervisors of this county? 

2. Can this money raised for (he purjMjses aforesaid be spent for any 
other purpose than advertising the agi-icultural advantages of this 
county ? 
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3. It.v what lawful authoHty ciin the treasurer pay «aid tliousaoO dol- 
lan* to the Northeasteni I>eve1«pinpiit ('ompiiny, to be pooled with like 
RuiiiK or various amounts Ut be [Kiid in by other eoiiuties. for the pur- 
pose of advertising the agrioultural adviintageK of the i-ounties of north- 
eastern Michigan as a unit?" 

The act in question provides that : 

"The boar^ of supenisoi-s of the several ooimtiea within tlie State 
of Michigan, or any of them, are hereby authorised and empowered to 
levy a special tax on the taxable proi)ei-ty within their re^jtective coun- 
ties, for the puiitose of creating a fund not exceeding ?2.fl00 in any one 
year in any one county. t<i Ik* nsed for advertising the agricultural ad- 
vantages of the county or for collefting. i>reparing and maintaining an 
exhibition of the products and industries of the county at any domestic 
or foreign exposition, for the pnrpoae of enconniging immigration and 
inci-easing trade in the products of the State of Michigan." 

The act provides further that the sum so raised is to be used '"as 
directed by the board of supervisors of the county." 

You will note that the act provides expressly that the money raised 
is to be used as directed by the t>oard of supervisors, and it is therefore 
my opinion that the treasurer of your county is authorized to pay to the 
Northeastern Deveiojjnient Company the money raised under the provi- 
sions of the act if directed to do so by the board of supervisorH of the 
county. While the money raised cannot be used for any purposeH except 
those stated in the act. and while it must t>e used for the benefit of the 
county raising it. the method of its expenditure is left to the board of 
supen'isopB, and it is its duty to detennine in what manner it shall be 
disposed of. The fact that the money is "i)ooied" with sums raised by 
other counties and that the moneys raised by all are considered as one 
fund and are expended for the benefit of all of the counties in the group 
as a unit does not, I think, make the exjienditure of the money raised 
by any particular county any less an expenditure for the sole l)enefit 
of that county. 

I think the above answers fully the questions contained in your letter, 
but for your further information I am enclosing herewith an opinion 
as to the constitutionality of Act 124 given rcc«itly to Hon. J. L. Mor- 
ford. House of Iteju-esentatives. 

Resi)eotfHllv vours. 

FHAXZ C. KUHN. 

W-g-o-enc. Attorney Oeneral, 
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OFFICERS AND EMPLOYES O^ THE LEGI8LATDBE. An officer 
or employe of tbe Legislature who was in Lansing on the last day of 
the first special session of 1912, is not entitled to mileage from his 
home to the Capitol to attend the second special session. 

Aprii 4, 1912. 
Hon. H. F. Baker, Speaker, House of Beptesentatives, Capitol, Lansing : 

Dear Sir — I am in receipt of your letter of April 3rd, in which you 
state as follows: 

"Referring to your opinion to March 28th to C. 8. Pierce, Clerk of the 
House, I do not find it clear upon one particular point. The employes 
of the House received pay at the first special session up to and including 
the 20th of March. I assume that they were constructively in the service 
of the House up to and iocUiding that date. As the second special ses- 
sion commenced upon the same date, I am interested to know if mileage 
can consistently be paid them for travel during the period for which 
they were previously paid. This presents a peculiar proposition in that 
those employes who stayed during the session and performed services 
for which they were paid might not draw mileage while others who re- 
turned to their homes several days before the final adjournment would 
receive the advantage of several days time to devote to their own busi- 
ness and the additio^nal advantage of the mileage allowance." 

In reply thereto would say that, as stated in my letter of March 28th, 
above referred to, ofBcers and employes of the legislature are entitled 
to mileage from tlieir homes to the Capitol for the special session ban- 
ning March 20th, if they actually traveled the distance for the purpose 
of attending the session. If they went home, however, before the end 
of the first special session, and returned to the Capitol before final ad- 
journment to take up the work devolving upon them during the closing 
day of that session, they are not entitled to mileage from tbeit homes 
to the Capitol for the second special session. They were in the city of 
Lansing when the second special session began and they were therefore 
not compelled to travel the distance to come to the Capitol to attend 
the second special session. 

It is true that under the above ruling, an oflScer or employe who 
went home before the end of the first session and who was compelled to 
return to Jjanaing, not for the purpose of being in attendance on the 
last day of the first session, but to attend the second special session, is 
entitled to mileage, while one atiiyed until the end of the session, or 
who went home and returned for the purpose of being in attendance on 
the last day of the first session, and who was therefore in the city when 
the second special session Ix^au is not entitled to mileaga 

This apparent discrimination, however, is one for which the legisla- 
ture alone is responsible. The officers and employes of the l^slature 
are under its control, and whether they were kept here until final ad- 
journment of the first session, or were permitted to go home before final 
adjournment, was a matter for the sole determination of the l^slature 
itself. 

Bespectfully yours, 

FRANZ C. KUHN, 

W-go. Attorney Oeqeral. 

DisitizecOyCiOO^IC 
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CONSTITUTION. BONDING CITY. TAXPAYERS. The proposition 
to bond a city for the purpose of electric light plant Bhoald be sub- 
mitted to the electors of the cit; rather than the taxpayers thereof. 

CITY GHAKTEH. Where the provisions of the city charter conflicts 
with the constitution, the latter is controlling. 

April i, 1912. 
Mr. C. D. Alway, City Attorney, Traverse City, Michigan : 

Dear Sir — I have considered your inquiry submitted by Mr. Gillis, 
relative to the provisiona of Section 25 of Article VIII of the constitu- 
tion. I understand the inquiry to be whether the proposition of bonding 
your city for the purchase of an electric light plant can be limited to 
tbe vote of the taxpayers of the city. 

In reply thereto would say said Section 25 provides in part that: 

"Nor shall any city or village acquire any public utility or grant any 
public utility franchise which is not subject to revocation at the will 
. of tbe city or village, unless such proposition shall have first received 
the affirmative vote of three-fifths of the electors of such city or village 
voting thereon at a regular or special municipal election ; and upon such 
proposition women taxpayers having the qualifications of male electors 
shall be entitled to vota" 

I have examined the constitutional debates upon this section and find 
that the proposal originally limited the right to vote to "taxpayers." 
The section was subsequently amended so that the right to vote was 
limited "to a majority of the electors of such city or village who have 
property assessed for taxes in said city or village voting thereon at a 
regular or special municipal election," This section received serious 
consideration and finally was amended to include electors, with the evi- 
dent purpose and intention of affording electors regardless of whether 
property owners or not the right to vote. See pages 814, 815, 816, 
817, 820, 821, 1150,' etc., Vol. 2 of the Debates of the Constitutional Con- 
vention. 

It is my opinion that the question to which you refer should be snb- 
mitted to the electors of the city rather than to the taxpayers thereof, 
and that where the provisions of your city charter conflict or are incon- 
sistent with the constitution, that the latter is controlling. 
Beepectfully yours, 

FBANZ C. KUHH, 

L-k-O. Atto^ey General. 
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LABOR COMMISSIONER. Labor Commissioner has authority, under 
Aot 285 of the Public Acts of 1909, to visit and inspect lelephooe 
exchanges and to collect statistics relating to them. 

April 5, 1912. 
Hon. Perry F. Powers, Commissioner of Labor. Jjansing, Michigan: 

Dear Sir — I am in receipt of your letter of March 20th, asking that 
you be advised as to your authority to require of "telephone companies, 
and of 'all departments of labor in this State" statistics which will make 
complete the wage total and such other totals and averages as are re- 
quired by Act No, 285 of tlie Public Acts of 1909," and as to whether or 
not the authority given to the commissioner of labor "to risit and in- 
spect all places where labor is employed" applies to "telephone ex- 
changes and offices and wherever men and women and girls and boys are 
employed." 

Section 2 of Act No. 285 provides, in part, that: 

"The duties of such department shall be to collect in the manner 
herein provided, assort, systematize, print and present to the Governor, 
on or before the first day of April, nineteen hundred ten, and annually 
thereafter, statistical details relating to all departments of labor in this 
State • • • •. The commissioner of labor is authorized to appoint 
special agents to represent the department, with authority to visit 
Anns and establishments and to collect such statistics, and perform 
such other duties as may be required, with like power as is conferred 
on said commissioner. The commissioner of labor and all appointees 
connected with the department, when so directed by said commissioner, 
shall have full authority to visit and inspect all manufacturing estab- 
lishments, workshops, hotels, stores and all places where labor is em- 
ployed, at any reasonable hour, and shall have authority to gather such 
statistics as may be deemed necessary by the commissioner." 

Under these provisions the commissioner of labor is authorized to 
collect statistical details "relating to all departments of labor in the 
State" and to visit and inspect or cause to be visited or inspected "all 
manufacturing establish m^ts, workshops, hotels, stores and all places 
where labor is employed." The language here used necessarily be held 
to include telephone exchanges or office, and your department is there- 
fore authorized under the terms of the act to collect labor statistics re- 
lating to telephone oflSces or exchanges and to visit and inspect them. 
Yours respectfully, 

FRANZ C, KUHN, 

W-k-o. Attorney General. 
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TOWNSHIP ROAD BONDS. Adoption of county road system does not 
prohibit a township from building roada with money raised by taxa- 
tion or by bonding, but if a township bond after April 25, 1911, when 
Act 1C8 of the Public Acts of 1911 went into effect, it cannot compel 
the county to return to it any part of its county road tax to be ap- 
plied on its township road bonds. 

April 5, 1912. 

Hod. Townxend A. Ely, State Highway Commissi ooer, Laneing, Michi- 
gan: 

Dear Sir — I am in receipt of your letter of March 28th, in which you 
state as follows: 

"We would Jjke to have your opinion on the following sections of the 
highway laTi" Section 26, Chapter IV, Act No. 283, Public Acts 1909, 
which was amended by Section 26, Act No. 168, Public Acts 1911. 

Our question is, if a county is not under the county road system and 
a township in that county bonds for the purpose of building state reward 
roads and the county later, before the bonds are paid, adopts the county 
road system, caa the township force the county to return to them their 
county road tax to be paid upon the interest and principal of the 
bonds?" 

Section 20, Chapter 4. of Act 283 of the Public Acts of 1909, reads as 
follows : 

"The adoption of the county road system in any county shall not pro- 
hibit any organized township from building State reward road with 
moneys raised by tax or by bonding, and in townships where money has 
been raised by bonding to build State reward roads the township clerk 
shall certify to the board of supervisors at the annual meeting thereof 
the amount of such bonds remaining unpaid, and the county road tax 
paid by such township shall be returned to the township each year to 
be applied in payment of the principal of such bonds until they are 
fully paid." 

This section was amended by Act 1C8 of the Public Acts of 1911 to 
read as follows: 

"The adoption of the county road system in any county shall not pro- 
hibit any organized t«rwnship from building State reward roads: Pro- 
vided, however, That the provisions of this act shall not apply to town- 
ships which have already bonded in good faith for the purpose of build- 
ing roads under the provisions of section twenty-six of chapter four, act 
number two hundred eight-three of the Public Acts of nineteen hundred 
nine, prior to the passage of tins act." 

Under Section 26 as it stood before the amendment of 1911, the adop- 
tion of the county road system does not prohibit a township from 
building roads with money raised by taxation or by bonding, and in any 
township where sflch money has been raised by bonding, the portion of 
the county road tax paid by such township shall be returned to the 
timnsbip each year, to be applied to the payment of the principal of 
the bonds, until such bonds are fully paid. As the section stands as 
amended, tlie adoption of the county road system in any county does not 
prohibit townships from building roads, hut such townships must at 
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the same time bear their share of the county road tax and they are not 
entitled to have the same returned to be applied on their unpaid town- 
ship road bonds. If a township therefore bonds for the purpose of 
building roads after April 25th, 1911, when Act 168 went into effect, 
it cannot compel the county to return to it any part of its county road 
tax to be applied on its township road bonds even though the county 
later adopts a county road system. 

Respectfully yours, 

FRANZ C. KUHN, 
W-g-o. Attorney General. 



HIGHWAY LAW. SNOW PLOWING. The highway commissioner is 
responsible for the work of snow plowing, etc. The overseer only 
works under the direction of the commissioner. 

INCOMPATIBILITY. OflBces of school treasurer and township treas- 
urer are incompatible. 

SCHOOL LAW. OFFICERS. QUALIFICATIONS, A school officer 
can qualify on his personal taxes, and need not be a laud owner. 

April 5, 1912. 
Mr. Joe! Emery, Supervisor, Prudenville, Michigan: 

Dear Sir — I have your letter of the 26th inst. in which you ask the 
following questions: 

1. Whose duty is it to use the money to snow plow out the roads, is 
it the Commissioners duty, or is it the duty of the Overseer of high- 
ways under the direction of the ConimiRsioner. 

2. If it is the overseer's duty and the Commissioner does it can the 
overseer stop him from receiving pay for snow plowing. 

3. Can a school treasurer hold the office of Treasurer for the town- 
ship. 

4. Have the otHcers in a school district got to own land in that 
school district, or can they hold the office if they have personal taxes 
only in the district. 

In reply to the first question, I call your attention to Section 9 of 
Chapter 2 of Act 283 of the Public Acts of 1909, which provides in part 
as follows: 

"Such overseers shall from time to time report to the commissioner 
any defects in the highways within their respective districts, and shall, 
when required by the commissioner, supervise the working and repairing 
of roads, and the building and repairing of roads and the building 
and repairing of bridges therein." 

Also fui-ther on in the same section this provision: 

"The supenision of road work and the repair of highways and bridges 
shall be imdei" the charge of the overseers, subjects to such directory 
control of the township board and highway commissioner as is herein 
prescribed," 

I also call your attention to Section 14 of the same chapter which 
provides in part as follows : 

"And the overseer of highways shall be entitled to such compensation 
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as the township board may decide, whiph compensation shall be not less 
than one dollar and flftv cents per day nor more than two dollars per 
day for the time actually employed." 

Also Section 11 of this chapter which provides as follows: 

"It shall be the duty of the highway commissioner to see that all 
highways and bridges are kept in reasonable repair, and in condition 
reasonably safe and fit for public travel. He shall employ and direct 
the employment of snch labor as lie may deem necessary and advisable, 
and all dishnrsenients from the highway improvement fund or the road 
repair fnnd shall be made upon bis warrant, drawn on the township 
treasurer and countersigned by the township clerk." 

Also Section 12 of this Chapter, which provides in part as follows: 

"That not exceeding one quarter of the amount of such tax may be 
kept by the highway commissioner for later necessary repairs, or for 
plowing, rolling or removing snow in winter." 

In answer to the first and second questions, it is my opinion from 
the reading of the entire chapter, and also the sections quoted, that the 
highway commissioner is charged with the duty of seeing that the 
snow is plowed, rolled or removed in winter time, and that the overseer 
can only act when so directed by the commissioner and that the dis- 
bursement of the money in the road repair fund is under the supervision 
of the commissioner, and not the overseer. An overseer would have 
no authority to dictate to the commissioner of highways, or to stop him 
from receiving pay for work which he had done. 

In answer to the third question, it is the rule of this department that 
the ofBces of school treasurer and township treasurer are incompatible 
and cannot be held by the same person at the same time. 

In answer to your fourth question, I call your attention to Section 
1469 of the compiled laws of 1907 as amended in Act 57 of the Public 
Acts of 1911, which reads in part as follows: 

"Any qualified voter in a school district whose name appears on the 
assessment roll and who is the owner in his own right of the property 
so assessed, shall eligible to election or appointment to office in such 
school district." 

Also to Section 46C4 of the Compiled Laws of 1897 as amended by 
Act S3 of the Public Acts of 1909, which provides in part as follows: 

"In all school elections every citizen of the United States of the age 
of twenty-one years, mate or female, who owns property which is as- 
sessed for school taxes in the district, or who is the parent or legal 
guardian of any child of school age included in the school census of 
said district, and Tvho has resided in said district three months nest 
preceding snch election, shall be a qualified voter." 

Construing those two provisions, it is my opinion that a school oflScer 
must appear on the assessment roll for property which is assessed for 
school taxes in his district in order to qualify. It is not necessary, how- 
ever, that he be assessed for land. 

Very respectfully yours, 

FBANZ C. KUHX, 

P-g-0. Attorney General. 
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VILLAGES. The villnge clerk who i« also publislier of a newspaper 
therein, cannot publinli legal notices or do other village printing, for 
com pen Bat ion. 

April 5, 1912. 
Mr. M. O. Dawson, Elberta. Micliigan: 

Dear Sir — I have your communication of the 2nd inst. in which you 
state Tou have been elected village clerk of Elberta, and that you are 
oleo publisher of the only paper published in your village. You wish 
to know if you can receive compensation from the village for publishing 
legal notices and other village printing while holding said office, 

in reply thereto I call your attention to Section 2753 of the Com- 
piled Laws of 18.17. which provides: 

"No member of the council, or any oflBcer of the corporation shall be 
directly or indirectly interested in any contract or services made by, or 
to be performed for the corporation; provided this shall not prevMit 
officers receiving compensation authorized by this act. Any violation of 
the provisions of this Section shall work forfeiture on the office and on 
proof thereof, the council may declare the office vacant." 

The construction heretofore placed upon this provision is tliat the 
owner of a printing office or newspaper located in a village, who is 
at the same time an officer of the village, comes within the prohibition 
of this statute, and thnt he cannot receive compensiition for doing the 
village printing without leaving himself liable to the forfeiture of his 
office, as provided for in section quoted. 

As to whether or not you should resign as village clerk, the (jnestioD 
depends upon whether yon would prefer the office without compensa- 
tion for the printing, or to be free to contract with the village by not 
holding an office. 

^'e^v respoctfullv vi>urs. 

FRANZ C. KUHX. 

P-go. Attorney General. 



TAXATION. Certificate of payment of tax under Act 135. General 
Tax Law, Law mnkea no provision for making the county treasurer 
pei-sonally liable for issuing eri'oneou.'j certificate, 

April 5, 1912. 
Mr. C. A. Boyer, County Trea.«urer. Charlotte, Michigan : 

Dear Sir— Your letter of the 30th ult. received and contents noted. 
Y'ou ask if a connty treasurer is holding for a tax where he makes an 
error in issuing a certificate under Section 135 of the general tax law 
- to the effect that there are no tax liens or titles held by the State or 
any individual for the preceding five years against land described 
in a deed, which certificate is issued in order to penuit the rwording 
of I he deed. 

In reply thereto I call your attention to the fourth subdivision of 
Section 98 of the general tax law which provides for the withholding of 
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; OP ciiDcellation of a sale by the Auditor General where such 
a certificate lias heeu giveo which does not conform to the facts, you 
will note that in order to secure such action on the part of the Auditor 
General, the person in whose behalf such a certificate was given shall 
present such certificate to the Auditor General and pay the taxes and 
charges as they stood at the time such certificate was given. The law 
makes no provision whereby the County Treasurer is made personally 
liable where taxes are unpaid and his certificate is erroneous in that 
particular. 

Respectfully vours, 

FRANZ C. KUHN, 
M-g-o. Attorney General. 



TAXATION. ASSESSMENT ROLL IN VILLAGES. Mortgages upon 
which mortgage tax is paid not subject to taxation in villages for 
village purposes. 

April 5, 191ii, 
Mp. Frank M. Fangboner, Rochester, Michigan : 

Dear Sir — Your letter of the 2nd inst. received and centents noted. 
Iti reply thereto wonld say that under Section 8 of Cliapter 9 of the 
act for incorporation of villages, the assessor of a village is required 
to make up an a.<<sessmeut roll for the villago or property "liable under 
the laws of the State to taxation in a Wllage" etc. Where the specific 
tax under Act 91 of the Public Acts of 1911 has been fully paid on a 
mortgage as required by said act, it is no longer subject to taxation 
under the general laws of the State, and would Sierefore not be subject 
to taxation for village pnrposes in a village. 

Respectfully yours, 

FRANZ C. KUHN, 
Mg-o. Attorney General, 



SCHOOL LAW. PRIMARY INTEREST FUND. Act 217, Public Acts 
1911, does not authorize a school district to pay back borrowed money 
out of the primary fund when received. 

April 9, 1912. 
Hon. Luther L. Wright, Supt. Public Instruction, Lansing, Michigan: 

Dear Sip — Your communication of the 2nd inst, reeei\'ed and contents 
noted. Therein you stnte. "The changing of the primary api»ortionnient 
to July is making it necessary for a number of districts to borrow money 
in order to pay their teachers' wages, their supply of primary money 
having been exhausted. The question has arisen as to whether or not 
these boards may pay back the borrowed money from the primary money 
when the latter is received." You refer to Section 4 of Act 1B4, of the 
Public Acts of 1881 as amended in act 217 of the Itiblic Acts of 1911. 
which provides in part as follows: "Provided, That if any deficiency 
atiall be caused in the teachers' wages fund in any s<-hool district by 
the changing of the date of the apportionment of the pidinan- ^sdhool 
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interest fund by tlie Ruperintencleiit of Public Instruction, the school 
board or board of education of said district shall have authority first to 
borrow on the warrant of the district a sum sufficient to meet such de- 
ficiency or, second, to borrow and issue bonds of the school district for 
the snm of such deficiency for a period not to exceed five yeara." 

In answering yonr inquiry. I call your attention to Section 11 of 
Chapter 3 of Act 57 of the Public Acts of 1911, which provides: 

"The district board shall apply and pay over all school moneys lie- 
]otigtng to the district in accordance with the provisions of tbe law 
regulating same, and no moneiys received from the primary school fund 
shall be appropriated to any other use than the payment of teadieis' 
wajTPs. tuition i<nd transnortation of children as pi-ovided by law." 

Also Section 9 of the above chapter, which provides: 

'■The district board shall have authority to vote such taxes as may 
be necessary for the r^ular running expenses of the school, which shall 
include school furnishings and alt appurtenances, the care of school 
propert:y, teachers' wages, water supply, premium upon indemnity bond 
for the ti-casurer of the district, transportation of pupils, record books 
and blanks, and all apparatus and material which may be necessary 
in order that the schools may be properly managed and maintained, and 
for deficiencies in such funds for the preceding year, if any, and for the 
services of district oflScers. All such taxes when collected and received 
shall be accounted for under the title of 'General Fund'; all primary 
money shall be accounted for under the title of 'Primary fund.' • • * 
" "When the taxes herein provided for have been estimated and voted 
by the district board they shall be reported for aseessment and collec- 
tion the same as other district taxes. When any tax has been estimated 
and voted by the district board or by the district under the provisions of 
law and the money is needed before it ran be collected, the district 
board may borrow on the strength of suck too: a sum not exceeding the 
total of such tax." 

In reviewing the history of the primary school fund, it is conclusive 
to my mind that it was never intended that this fund should meet all 
the requirements of school districts in the maintenance of their schools. 
The fund is not nearly adequate for that purpose. It so happens, how- 
ever, that owing to extraordinary contributions to this fund in the past 
few years, many districts have accumulated a surplus which has made 
it unnecessary to tax their districts for the payment of their teachers, 
and from this fact an impression may have been gained that the pri- 
mary school fund should be ample for that purpose. As stated, this 
impression is clearly erroneous. The primary school fund is merely 
an aid to school districts, and whatever amount is lacking from this 
source must necesBariiy be made up by taxation. 

It is my oi)inion that the legislature did not intend that the school 
diKtricts should be authorized to borrow under the provisions of the 
section quoted by you, in anticipation of the primary school fund, nor 
authorize the school boards to repay the deficiency loans out of the 
primary moneys when received, but that on the contrary the authority 
to borrow to meet tlie deficiency is simply an addition to the authority 
already possessed under Section 9, above quoted. 

It is my opinion that under Section 9 above quoted, the use of pri- 
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mary mcmey is intended to be restricted to the porposes described, and 
tliat the use of primary- money when received for the payment of any 
other liability, debt or for any other purpose, would be unwarranted. 
It might be ar^ed that the language in Section 4 of Chapter 1 above 
quoted would warrant the construction that a deficiency loan made un- 
der the provisions of said section should be re-paid out of the primary 
fund the same as a deficiency loan under Section 9 of Chapter 3 above 
quoted is re-paid out of the general fund. You will note, however, that 
the language of the two sections is different. In. Section 9 above quoted, 
the words are, "The district board may borrow on the strength of such 
taw a sum not exceeding the total of such tax." These words are not 
found in Section 4 of chapter 1 above quoted, and I conclude therefore 
that the legislature did not intend that a loan to cover a deficiency 
in the primary school fund should be made on the strength or credit of 
the primary fund but that it should be an ordinary loan to be met by 
a tax on the school district. 

You will gather from these conclusions that it Is my opinion that any 
money borrowed under the provisions of Section 4 of Chapter 1 above 
quoted, must be paid out of the general fund of the school district. 
Yours very truly, 

FRANZ C. KUHN, 

P-g-0. Attorney General. 



SCHOOL LAW. QUALIFTCATTON OF VOTERS. Both parents of 
children of school age included in the school census of a school dis- 
trict may vote therein. 

INCOMPATIBIIJTY. Township supervisor cannot hold any office 
on a district school board within the township. 

April 9, 1912. 
Mrs. Jane Ileaverson, Waidron, Michigan : 

Pear Madam — I am in receipt of your two letters of the 4th inst., in 
which you ask : 

1. Who is a voter at the school elections. 

2. In reference to the parents or parent of children voting, does this 
mean that the father and mother both vote if they are not taxpayers 
and have cliildren going to school? 

.3. Can a person who is a township supervisor hold any ofBce on any 
school board, either graded or not, in the State of Michigan, or be in 
any way a member of the school board? 

In answer to your first question, Section 17 of Chapter 2 of Act 164 
of the Public Acts of laSl as amended in Act 83 of the Public Acts of 
1909, provides: 

"In all school elections every citizen of the United States of the age 
of 21 years, male or female, who owns property which is assessed for 
school taxes in the district, or who is the parent or legal gnardian of 
any child of school age included in the school census of said district, and 
who has resided in said district three months next preceding such elec- 
tion, shall be a qualified voter. On the question of voting school taxes, 
every citizen of the United States of the age of 21 years, male or female, 
who owns property which is assessed for school taxes in the district. 
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and who ha? resided in the district, as above stated, shall be a qualified 
voter," 

In answer to your second question will state that under the provisions 
above quoted, both parents of children of school age included in the 
school census ot a school district may vote therein. 

In answer to jour thii-d question, will state that as a general rule a 
township supervisor cannot hold any office on a school board within 
his district. This would depend, however, on whether tbe school was 
oi^nized under the general law or under a special legislative act, and 
my opinion only advises you as to school districts organized under the 
general law. 

Yours very trulv, 

FRANZ C. KUHN, 

P-g-o. Attorney General, 



INCOMPATIBILITY. The oflSces of supemsor and county surveyor are 
incompatible. 

April 9, 1912. 
Mr. Neil Smith, Supervisor Forrest Township, Tower. Michigan: 

Dear Sir — I have your letter of the 4th inst. in which you inquire 
whether the county surveyor of any county can lawfully hold the office 
of supervisor. 

In reply thereto I wish to advise you that this department has here- 
tofore held that these two offices are incompatible under the provisions 
of Section 24S4 of the Compiled Laws of 1897. and that they cannot 
thei-efoi-e be held at the same time by the same person. The reason for 
this ruling is, that under the 14th section, the county surveyor is re- 
quii-ed to make a rejKjrt under oath to the board of supervisors on any 
iiubjert or mattei-s connected with the duties of his office, and to give 
bond for the faithful jjerfonnance of his duties, and that on failure to 
make such report, or to give such bond within a reasonable time may be 
i-emoved from office by the board. In case a supervisor is at the same 
time holding office of county aur\'eyor he might be called upon under 
this section to pass upon his own bond, or on the question of his own 
removal from office. Such an event would make the two offices so in- 
consistent as to constitute incompatibility. 

Y'ours very rospeetfullv, 

"FKANZ C. KUHN, 

P-go. Attorney General. 
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JUDGE OF I'KOBATE. No provision requiring a judge of probate to 
be an attorney at law. 

April 9, 1912. 
Mr. John P. Van Bi-ocklin. 220 Beidy St.. Ishpeming, Mich.-, 

Dear Sir — I have .vour letter of- the Srd inst.. in which you state, "Will 
you please iuToi'm me if thei-e is any law requiring a i>erB«in who has 
been elected to the office of judge of probate, to be a lawyer?" 

In answer then'lo will state that my attention has* not been called 
to any provision of the Constitution, nor of any law of this State re- 
qniring a judge of probate to be an attorney at law. In many of the 
counties of Michigan, the judges of probate are not lawyers. 
Yours very trulv, 

PBANZ c'KUHN, 
P-g-o. Attorney Geoei-al. 



BALLOTS. METHOD OF OOI'NTING. Hnles prescribed for counting 
ballots marked in a particulai* manner. 

April 9, 1912. 
Mr, John Acfleld. care Township Olerk, Kwen. Michigan: 

Dear Sir — I have your cominunication of April 5th enclosing sample 
ballots, also letter of Deputy Attorney General Chase. You ask to be 
advised how to count these ballots. 

In reply thereto would say the Peoples' ticket is the only ticket printed 
on the ballots in question. There are no marks placed upon ballot No. 
1. This should be counted as a vote for each candidate whose names 
appear upon the Peoples' ticket, as it is unnecessary to place a cross in 
the circle at the head of the ticket where there is but one ticket printed 
upon the ballot. This matter is controlled by Johnson v. Board of Can- 
vassers, 101 Mich. 187. 

There are no marks on ticket No, 2. and n slip containing the name of 
Carl .1. Hatfield is pasted over the name of the candidate for treasurer 
printed upon the ticket. This ballot should be counted for each of the 
candidates whose names are printed upon the Peoples' ticket except 
George E. Humphrey, candidate for township treasurer. The ballot 
should be counted as one vote for Carl J. Hatfield. 

The only mark on ticket No, 3 is a cross in the square to the left of 
the name of Joseph Wolfe, candidate for highway commissioner. On 
ticket No. 4 a cross is placed in the square to the left of the names of 
candidates for tOT\Tiship clerk, highway commissioner, member of board 
of review and constable. On ticket No. 5, a cross is placed in the square 
to the left of the names of candidates for supervisor, township clerk, 
highway commissioner, member of board of review and poundmaster. 

I cannot find that our Supreme Court has ever passed upon ballots 
marked as ballots 3, 4 and 5 as altove described. I am inclined to believe, 
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however, that these ballots shoald be connted for all of the candidates 
whose names appear thereon, 
I return herewith Mr. Chase's letter. 

Very respectfully, 

FKANZ C. KUHN, 
L-g-o-encl. Attorney General. 



LIQUOB LAW. LICENSE. Person to whom license has been iBSued 
may more to different location by giving notice and executing bond. 

April 9, 1912. 
Mr. D. McDonald, N^aunee, Michigan : 

Dear Sip — Your letter of April 5th received. Por reply thereto would 
say that one to whom a license to sell liquor has been issued may remove 
to a different location within the city by giving notice and executing 
a new bond and securing the consent of the local authorities granting 
a license to transfer the business to' another location. (Section 8, Act 
170, P. A. 1911.) 

Eespectfully yours, 

FRANZ C. KUHN, 
L-g-o. Attorney General. 



PRIMARY ELECTION LAW. WARD AND CITY COMMITTEE. 
Primary election law does not prescribe the method for selecting ward 
and city committees. 

April 9, 1912. 
Hon. W. Frank James, Hancock, Michigan: 

Dear Sir — I have your communication of April 5th, in which you ask, 
"What provision, if any, has been made, and what is the procedure for 
the selection of members of the dififerent ward committees for the City 
Committee? Also, what is the procedure for the selection of a chair- 
man and secretary of the city committee. This refers to cities that have 
adopted the primary election system." 

In reply thereto would say my attention has not been challenged to 
any provision in the general primary election law which prescribes the 
method for the selection of ward committees or for the chairman and 
city committees. In the absence of anything in the general primary 
election law upon this subject the method heretofore pursued will be 
controlling. 

Very respectfully, 

PBANZ 0. KUHN, 

L-g-o, Attorney General, 
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PRIMARY ELECTION LAW. ENROLLMENT. The clerk has author- 
ity to enroll any person who presents a proper affidavit at the time 
the affidavit is preBented. 

April 9, 1912. 
Mr. W. T. Brown, Carsonville, Michigan: 

Dear Sir — I have your eommtinication of April 2Dd. In reply thereto 
would say it is my understanding that the clerk haa the aothority to 
enroll any person who presents a proper affidavit at the time the affida- 
vit is preaented. 

Respectfully yours, 

FRANZ C. KDHN, 
L-g-o. Attorney Oeneral. 



PRIMARY ELECTION LAW. ENROLLMENT. Section 4 of the pri- 
mary election act authorizes an elector to enroll by affidavit. 

April 9, 1912. 
Mr. Laird J. Troyer, County Clerk, Mio, Michigan: 

Dear Sir — I have your communication of April 5th. In reply thereto 
would say Section 4 of the general primary election act expressly 
anthorizeg an elector to enroll by affidavit or at any time. The section, 
however, provides if a person enrolls by affidavit he cannot participate 
in the primary election held within two mcmthe from that date. Ac- 
cordingly, it would be necessary for an elector who wishes to participate 
in the August primary of this year, to enroll on or before June 26th. 
Very respectfully, 

FRANZ C. KUHN, 
L-g-o. Attorney General. 



CANDIDATES FOR OFFICE. CHOICE BY LOTS. Where two can- 
didates for office receive the same number of votes ordinarily it is the 
duty of the council to determine by lot wiiich person is elected. 

April 9, 1912. 
Mr. A. W. Black, Attorney at Law, Tawas City, Michigan: 

I>ear Sir — I have your communication of April 2nd. It appears there- 
iu that the City of East Tawas is a city of the fourth class and that 
two candidates for office therein received the same number of votes; that 
the candidates drew lots in the presence of witnesses. You ask whether 
this is controlling. 

In reply thereto would say Section 3020 of the Compiled Laws of 
1897 provides that if there shatl be no choice by reason of two or more 
candidates having received an equal number of votes, 

"The council shall •«•«"• determine by lot between such 
persons which shall be considered elected to such office." 

Ordinarily it would seem to be the duty of the council to determine 
who is elected. It is possible, however, that uuder certain state of facts 
the validity of any action taken depends entirely upon the facts and 
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<-irciiiiiHtaDce& It would be unwise to lay down a hard and fast rule 
upon an ex parte statement of factK. 

Respectfullv rourn, 

FBASZ C. KUHN. 
L-g-o. Attorney General, 



BriLDIXri AM> LOAN ASSOCIATIONS. Building and loan associa- 
trons or^nized under the lawn of this state have no authority to le- 
receive deixwits other tiian such as are made as payments ui>on stock. 

April 9. 1912. 
Mr. John May & Co.. 11024 Detroit St.. Suite 33. Lakewood. Ohio: 

Dear Sir — Your letter of April 4th received. For reply thereto will 
Bay that a building and loan association organized tinder tlie laws of 
this State has no authority to receive deposits other than such as are 
made as payments upon stock. 

Yours respectfully, 

FRANZ C. KUHN, 
La-k-o. Attorney General. 

INTOXICATING LIQUORS. The consent of all property owners with- 
in three hundred feet is necessary' to Inicafe a saloon in a residence 
district even if the proposed location is without the limits of a city. 

April 10, 1912. 
Hon. Charlex I. Giles. House of Representatives. Capitol, Lansing: 

Dear Sir — I am in receipt of your request for an opinion as to the 
construction of Section 37, Act 291 of the Pnbirc Acts of 1909; as the 
same relates to a location of a saloon situated in a township outside 
of the limits of an incorporated city, but within 300 feet of residences 
located in the city. 

Section 37 provides in part that: 

"No license shall be issued to any one to open up and establish a new 
bar oi- saloon having its front entrances within four hundred feet along 
the street line from the front entrance of a church or public school 
house or in any residence district, unless the consent of all the property 
holders within three hundred feet of said proiKised bar or saloon be ob- 
tained." 

Under this clause of Section 37, if the propesed location of a saloon 
is in a residence district, the consent of all the property owners within 
three hundred feet must be obtained. The fact that the saloon is not 
within the city limits would not make it any the less a saloon in a resi- 
dence district, if as a matter of fact the district is a residence district 
and the saloon if established would be in a residence district and within 
three hundred feet of residences. 

Respectfully vours. 

FRANZ C. KUHN, 

A^'g-o. .\ttomey General. 
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HIGHWAY LAW. OVERDRAWING HIGHWAY FUND. It U a 
misdemeanor for any highway commissioner to draw or issne orders 
upon the township treasurer in ezceae of the amount authorized. The 
township however would be liable to holders of orders for work done 
in good faith. 

April 10, 1912. 

5fr. William E, Robb, Prosecuting Attorney, Howell, Michigan : 

Dear Sir — I have your letter of the 6th inst. in which yon state, "In 
one of our townships in the county the highway commissioner over-drew 
and gave orders for about ^00.00 more than there was in the funds 
and at the town meeting a motion was made that the highway commis- 
sioner and his bondsmen be held for the (300.00. Can the highway com- 
missioner and his bondsmen be held for the (300.00 or is it an obligation 
against the township that will have to be met by taxes of the people?" 

In reply to your inquiry I direct your attention first to Chapter 18 of 
Act No. 283 of the Public Acts of 1909, in which it is made unlawful 
and a iDiademeanor for any highway commissioner to draw or issue any 
order or orders for the payment of money upon the township treasurer 
of any township tor any sum or sums greater than the highway funds 
theretofore authorized by the voters of such township or otherwise pro- 
vided by law except in cases especially provided by ^sting laws. 

I also call your attention to Section 4 of Chapter 12 of the same act 
which provides in part as follows: 

"But if any contract entered into with such commissioner, within tbe 
scope of his authority, by any person acting in good faith for the pCT^ 
formance of labor or the furnishing of materials to such township shall 
have been in whole or in part in good faith performed without actual 
or constructive notice or knowledge of any illegality or irregularity in 
such contract, and the benefit thereof shall have been received by such 
township, and the same be a benefit for which township might, through 
such commissioner, have lawfully contracted and paid and may lawfully 
make use of, such township shall, notwithstanding technical irregulari- 
tien in such contract, or the proceedings antecedent thereto, or violations 
of the provisions of this act by such commissioner, be liable the same 
as a natural person, to pay for such benefits to the person entitled 
thereto ; but the amount to be paid shall in no case exceed the stipulated 
contract price, nor the value to the township of the benefit received. 
And the commissioner of highways and the sureties on his official 
bond shall be jointly and severally liable to the township for the entire 
cost of litigation and damage to the township resulting from the ill^al 
acts of snch commissioner, including all reasonable fees and expenses 
of officers and counsel in connection with any suit or proceeding grow- 
ing out of in any way induced by such illegal acte, and the payment of 
such damages shall not relieve sucb commissioner from any criminal 
liability depending on his illegal acts." 

I think that the language' of this section makes it perfectly clear that 
if the work or contract was performed by the parties who held the war- 
rants, in good faith and without notice either actual or constructive of 
the illegality of the commissioner's acts, the township can be held liable 
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for the payment of tlie warrants. Whether or not the township would 
be liable aader this section woiuld be purely a question of fact, and 
which I am not able to determine under the statements as contained in 
your letter. I am also of the opinion that the commissioner and the 
sureties are liable on a commissioner's bond for whatever damages and 
costs as provided for in this section may result to the township. 
Respectfully vours, 

FBANZ C. KUHN, 
P-go. Attorney General. 



CITIZENSHIP. INTKRNATIOXAL LAW. A person bom of aliai 
parents in the I'niteil States during the temporary sojourn of his 
]tarents therein, might thereby become a citizen. Daal citizenship 
discussed. 

April 10, 1912. 
Mr. Allan R. JfacDonald. Brutns, Michigan: 

Dear Sir — I am in receipt of your communication of the 2nd inst. in 
which you stale you were bom December 25, 18<ifi, at Rochester, N. Y.. 
while your jtarents were on their way to Canada ; that your parents rfiort- 
ly after your birth resumed their journey and remained in Canada per- 
manently; that you lived in Canada until eleven years ago when you 
came to Michigan, and that you have resided iiere since that time. You 
desire to know your status as to citizenship. 

It is a general principle that all ]>er-sons bom in the United States 
are citiitens thei-eof under the jn'ovisions of tlie 14th amendment to the 
Constitution. Exceptions relate to certain Indians and also to the chil- 
dren of foreign ambasssadors and consuls who weiv born in this country 
while their falhei-s were here representing foreign ccmntries. However, 
alongside of this princii)le is another e4|ually im)>ortant. and that is, 
that childi-en of Kritish subjects who are bora abroad are citizens of 
GreJit Britain. This is under a law passed by tlie English Parliament 
in 1870. This law also pi-ovidcs that such children may elect after be- 
coming of full age to which counti->-. namely, that of Iheir birth or that 
of Great Itritain they wish to adhere. Thus, when you arrived at the 
age of 21 ycm were entitled to do one of two things, either elect to remain 
a citizen of Great Britain, or elect to l>ecome a citizen of the United 
States. Neither the law of Great Britain nor that of the United States 
requires a [terson so situated to make his election at once on arriving at 
majority. In fact thei-e is no statute in the United States, or anything 
in the Constitution expressly requiring such an election, but by inter- 
national law, and by the law of Gi-eat Britain m* stated, the doctrine 
of election as to citizeushiji is generally recognized, and the time for 
making such an election is geneniily held to \m either at majority or 
within a reasonable time. Just what that reas«mahle length of time is 
has not been dii-ectly ]mssed ujmn, 

111 the case of Ware vn. Wisner, reiwi-teil in iift Federal Reports on 
I«ige SIO, it was held that a [lerson who was born in Canada of parents 
who were American citizens had the right to return lo the United States, 
allhongh at the age of t\i) yeiu-s and assume citiKPusUip of the United 
States, although he had voted in Canada on property qualifications. It 
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was there held that his coming back to the United States was the im- 
portant tiling in determining his qualifications, and that hiB voting there, 
not ae a citizen of Canada but merely on his property rights, did not 
constitute an election of citizenship. On the other hand in the diplo- 
matic service of this country a more stringent ruie has been uniformly 
followed and it has more generally been held that election as between 
two countries must be made within the year following coming of age. 
The reason for this strict rule Is to prevent controversies with other 
countries arising where suoh countries may have some sovereign rights 
over Buoh persons. 

In your case I would not feel justified in passing conclusively on your 
status under the facta as stated, but will merely point out to you that 
it is a general rule that residence and birth in the United States are 
presumptive evidence of citizenship, and that the burden of proving that 
you are not a citizen ia imposed on one who asserts the contrary. 

You further state in your letter that owing to the failure of your 
parents to register your birth in Rochester and lack of personal evidence 
of your birth, you have now no proof of your birth other than the state- 
ments made to you by your mother. As this is purely a question as to 
the rules of evidence I would not undertake to express any opinion as 
to whether such evidence would be admissible. That is a question upon 
which a court would necessarily have to pass. 

I think perhaps the entire question of your citizenship is one upon 
which you should seek the aid of a competent court and under the advice 
of private counsel. 

Yours very truly, 

FRANZ C. KUHN, 

P-g-o, Attorney General. 



TOWNSHIP UNIT SCHOOL DISTRICT. A township unit school dis- 
trict is bound by teachers' contracts previously made with the con- 
stituent districts of which it is composed. 

April 10, 1912. 
Hon. L. L. Wright. Supt. of Public Instruction, Capitol, Lansing: 

Pear Sir — I am in receipt of your letter of April 8th, in which you 
state as follows: 

"Clinton township in Oscoda county has just voted to organize as a 
township unit district. The queation now arises as to whether the board 
of education for the new township district will be bound by teachers' 
contracts which are made by the district boards of the districts as they 
existed prior to the oi^anization of the township district. Will you 
please give me your written opinion wi this question?" 

In rei>ly thereto would say that under Section 1, Act 117, of the Pub- 
lic Acts of Iflflft, the township district on;anized out of the several school 
districts ia entitled to all of the property, money, etc., of the several 
school districts. As the township district is entitled to all of the assets 
of the several school distriots of which it ia composed, it is ray opinion 
that it wonid also asanme all of its legal obligations and would be Tlound 
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by teachers' contracts made bj the 8e\'eral district boards a» they existed 
prior to the orgaaizatioD of the township district. 

Bespectf ully yours, 

FRANZ C. KtJHN, 
W-g-o. Attorney Generai. 



T0VVNRHIP8. The annual Btatement of the township board sbonid 
be itemized to show what bills were allowed, and what disbursements 
were made, and for what purpose. 

April JO, 1913. 
Mr. William J. Branntrom, Prosecuting Attorney, Fremont, Michigan : 

Dear Sir — I am in receipt of your letter of April 3rd enclosing copy 
of flnanciai statement of Everett Township, Newaygo Oonnty. Ton 
wish to know whether or not the statement enclosed complies with tiie 
requirements of Section 2360 of the Compiled Laws of 1897. 

Section 2350 provides in part that the annual statement Ediall con- 
tain an itnnized statement of: First, the amount of money in the 
hands of the township treasurer at the beginning of the fiscal year, 
si>ecifying the amount in the several funds; second, the amoont and 
source of the money placed to the credit of the towi^ip and the fund 
to whicli the same has been credited; third, all bills audited and al- 
lowed by them; fourth, all disborsements of mone^ made by them, and 
for what pnrpose and frcm wbat fund the same has been paid; fifth, 
all outstanding unpaid claims and to what fand the same are charged ; 
sixth, the balance of money remaining to the credit of the towu^p, 
speciifying the amount in the several funds. 

The financial statement of Everett township as prepared by the town- 
ship hoard does not give "all bills audited and allowed by them," and 
does not show "all disbureements of money made by them and tor what 
purpose and fnmi what fund the same has heai paid," and in my (q)ini(»i 
it does not therefore comply with the requirements of Section 2350. 
It is not snfQcient for the township board to state in a lump sum the 
amount of disbursements made frwn any particular fund. The bills al- 
lowed hy the board and the disbursements made by them shoold be 
itemized in the annual statemmt so that it appears from the statement 
itself what bills wrae allowed and what disbursements were made, and 
for what purpose. 

Respectfully yours, 

FRANZ C. KUHN, 

W-g-o. Attorney Goieral. 
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INTOXICATING LIQU0R8. Applications for licenses can be approved 
on the second Monday of April. 

April 10, 1912. 
Mr. Alex. Sntherland, Froeecuting AttomeT', Mosk^on, Michigan : 

Dear Sir — I am in receipt of yonr letter of April 9th, in which yoa 
aek for an opinion as to the coDstmcti<ni of the following prorision 
of Section 4, Act 291, of the Public Acts of 1909: 

"Said board or council ^all meet on the second Monday of April to 
consider all applications for licenses then on file with said board or 
council, and ^all meet at such other times as may be necessary. Pro- 
vided, that no applicatirai for a license shall be approved by said board 
prior to the second Monday of April preceding the term specified in 
said application." 

Yon wish to know whether or not under this clause applications for 
liquor licenses can be approved prior to April 22nd. The question to be 
determined is whether or not the phrase "The second Monday of April 
preceding the term specified in said application" means the second Mem- 
day in April (April Sth of this year) or the Monday preceding the last 
Monday in April (April 22nd of this year). It is my opinion that the 
word preceding in this clause refers to "April," and not to "Second 
Monday," and that therefore the second Monday in the month is referred 
to, and not the Monday preceding the last Monday in the month. Un- 
der this construction applications for licenses can be approved on the 
second Monday of April (April Sth) and it is not necessary to wait 
until April 22nd. 

BespectfuUy yours, 

FRANZ C. KUHN, 

W-g-o. Attorney General. 



IX>CAL OPTION TjAW. DEUOGIST. A druggist doing business in 
a county where the local option law has been adopted may sell liquor 
upon prescription of practicing physician at any time. 

April 10, 1912. 
Mr. Nelson Hower, Mendon, Michigan: 

Dear Sir — Yonr letter of April 8th is received. For reply thereto 
would say that a dniggist doing business in the county where the local 
option law has been adopted may lawfully sell liquor upon the prescrip- 
tion of a practicing physician at any time, Sundays, election day and 
legal holidays included. 

Respectfully vonrs, 

FRANZ C. KUHN, 
Ir-g-o. Attorney General. 
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COUNTY TKEASTJRER. FEES. County treasurer has no authority 
to exact a fee for ascei'taining the amount of tax upon a description 
of land. 

April 10, 1912. 
Mr. S. M. Matthews, Attorney -at-Law, Eecaoaba, Michigan: 

Bear Sir — T am in receipt of your letter of April 6th wherein you 
atate the county trefisurer of Ontonagon county, in response to your 
request for a statement of the anionnt of the taxes for the year 1911 on 
certain descriptions of land in Ontonagon county, replied that he 
would send a statement of the amount upon the payment of the fees 
of flOc for abstract and certificate. You state that you merely wished 
to know the amount of the tax, and did not care for any abstract of a 
certificate, and ask whether or not the county treasurer has a right 
to demand a fee for this service. 

For reply thereto would say that there is no provision of the statute 
authorizing the county treasurer to exact a fee for his services in as- 
certaining the amount of the tax upon a description of land where 
the purchaser does not desire any abstract or certificate. In the absence 
of such a provision the county treasurer has no authority to demand 
a fee for services of this character. 

Respectfully yours, 

FRANZ 0. KUHN, 

Ij-g-(K Attorney General. 



CITIES OF THE FOURTH CLASS. VACANCIES IN OFFICE. 
Vacancies in office except justice of the peace, constable and school 
trustees in a city of the fourih class may be filled by appointment by 
the city council. 

CITY COUNCIL. SALOON. Where an ordinance fixes the num- 
ber of saloons, the council would have no authority to grant licaises 
for more than that number. 

April 10, 1912. 
Mr. James O'Connell, Orand Haven, Michigan: 

Dear Sir — T am in receipt of your letter of April 8th, and in reply 
to the first question submitted will say that Act 215 of the Public 
Acts of 1895, relates to the cities of the 4fh class and provides that 
when a vacancy occurs in the oltiee of Mayor, or any other elective office 
except justice of tlie peace, constable and school trustee, the council may 
fill such vacancy by appointment at any time within twenty days after 
such vacancy occurs, or may within snch time call a special election 
for the purjiose of filling such vacancy as the council may deem for 
the beat interests of the "city. (Section 3004, O. L., 1S97.) The same 
act provides that a majority of the aldermen shall constitute a quorum 
for the tmnsncfiou of business. There is no provision specifying the 
vote rniuired in order to fill a vacancy in the office of aldermen, and 
in the absence of any provision of this character, I am of the opinion 
that the vote of the majority of a quorum would be sufficient fo^(^^b> 
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purpose. If the coancil is composed of eight aldenneti, and six are 
present, a vacancy in the office of aldermen uia,v be filled by a vote of 
four members of the council. 

Replying to the second qoestion submitted, would say that if there is 
in effcet an ordinance passed by the conncil reducing the number of 
saloons in the city to eleven, the council would have no authorit;v" to 
grant licenses for more than elev«i saloons. The council is required 
to determine to whom of the applicants the authorised number of 
licenses shall be granted. 

Respectfully youra, 

PKANZ C. KUHN, 

L-g-o. Attorney General. 

rUBLlC DRIXKISG CUPS. No statute prohibiting the use of public 
drinking cups. 

April 10, 1912. 
Mexsni. Harris & Harris, 82 Griswold Bldg., Detroit, Michigan: 

Gentlemen — I am in receipt of your letter of April 6th inquiring re- 
garding the laws of this State relative to the use of public drinking 
cups. 

For reply thereto would say there is no Btatute in this State pro- 
hibiting the use of public drinking cups. Bome time ago the State 
Board of Health promulgated a rule prohibiting the use of the sama 
This is the only action to which my attention has been called re^rding 
the matter. 

Respectfully yours, 

FRANZ C. KUHN, 
L-g-o. Attorney General. 



FRATERNAL BENEFICIARY ROCIETlES. TAXATION OF RE- 
SERVE FUNDS. The reserve eraei^ency funds of a foreign fraternal 
beneficiar}' society deposited in bankR within this state are not subject 
to taxation under the laws of this State. 

April 10, 1912. 
Mr. Raincy T. Wells. Murray, Ky. : 

Dear Sir — I am in receipt of your letter of April 6th in which you 
state that the Sovereign Camp of the Woodmen of the World, a Fra- 
lernul Beneficiary society, incorporated as such under the laws of the 
State of Nebraska, has a total i-eserve emergency fund of more than 
fourteen million dollars, which is invested in United States, State 
School and municipal bonds, and that in addition it has on deposit more 
than one million- dollars in the banks of Omaha. That the Board of 
Directors has under consideration the advisability of distributing the 
daily deposit in different banks in the various states to be designated by 
the Board of Directors. Yon ask whether or not if such deposit is made 
in banks of this State, the money so deposited would be ■subject to 
taxation under the laws of this State. ;i;, V^iOOvK 
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For reply thereto would eay that Section 15 of Act 119 of the Public 
Acts of 1893 as amended by Act 53 of the Public Acts of 1903, the 
same being in part of the general statute of this State regulating fra- 
ternal beneficiary societies incorporated under the laws of this State, 
or incorporated under the la-nv of another State and doing business in 
this State, provides in part as follows: 

"And all dues, assessments and other payments and the accnmnlations 
thereof, held and possessed by said association for the payment of death, 
sick or disability benefits, and the reserve, emergency and other mor- 
tuary funds of said associatioQ shall be exempt from taxation for State, 
county and municipal purposes." 

Inasmuch as your letter states that the moneys to be deposited consti- 
tute a reserve emei^ncy fund of the society, it is clear from the above 
provision that if the same are deposited in banks in this Btate, such de- 
posit would be exempt from taxation in this State. 

Respectfully yours, 

FRANZ C. KUHN, 

La-g-o. Attorney General. 



ADOPTION OF INMATE OF STATE INSTITUTION. The SupMin- 
tendent or Board of Control of the State Public School must consent 
to the adoption of a child who is a ward of the school. 

April 25, 1912. 
Hon. Carl Pranke, Judge of Probate, Monroe, Michigan: 

Dear Sir — I am in receipt of your letter of April 18th, relative to 
Edith Kingsley, a minor who wai^ sent to the Coldwater State School, 
later taken out by indenture, and before the expiration of the indenture 
was adopted by Enoch Kellogg and MeliBsa Kellogg under an order of 
your court. You state that the school authorities did not consent to 
the adoption because of the presence of a half witted boy in the home 
of Mr. and Mrs. Kellogg, and wish to be advised as to the validity of 
your order in view of the fact that the consent of the school authorities 
was not given. 

It is my opinion that under Section 10 of Art 113 of the Public Acts 
of 1903, which authorizes the superintendent of board of control of the 
State l*ublic school to consent to the adoption of any child who may 
be a ward of the school, the adoption woiild not he legal without such 
consent having been obtained. It would therefore seem advisable that, 
notniithstanding the order made by you. the adoption should be de- 
clared void. 

Respectfullv vours, 

FRANZ C. KUHN, 

W-g-o. Attoiuey General. 



Digitizcc by Google 



ATTORNIBT GBNBRAIa 



POOL ROOMS. Pool rooms can remain open until ten o'clock p. m. 
under Act 210 of the Public Acts of 1911. 

April 25, 1912. 
Mr, iMuis H. OsterhouB, Prosecuting Attorn^, Qrand Haven, Michigan : 
Dear Sir — I am in receipt of your letter of April 17th in which you 
call attention to the language of Act 210 of the Public Acts of 1911, 
and in which yon ask which of the two clauses, riz. : "after the hour of 
ten p. m." or "between the hours of nine p. m. and seven a. m." must 
govern pool room proprietors in the closing of their places of business. 
In reply thereto would say that this department has held that the 
clause, "after the hour of ten p. m." is the governing clause in this 
statute, and that under its provisions pool rooms can remain open antii 
ten o'clock p. m. 

Respectfoiiy yours, 

PRANZ C. KUHN, 
W-go. Attorney General. 



TOWNSHIP ROAD BONDS. Adoption of county road system does 
not prohibit a township from building roads with money raised by 
taxation or by bonding, but if a township bond after April 25, 1911, 
when Act 168 of the Public Acts of 1911 went into effect, it cannot 
comjiel the county to return to it any part of its county road tax 
to be applied on its township road bonds. 

April 25, 1912. 
Mr. M. G. McGawn. C/o E. K. Warren & Co., Three Oaks. Michigan: 

Dear Sir— I am in receipt of your letter of April 16th asking that 
you be advised as to the steps necessary to be taken by your township 
to obtain a refund of money raised by it for state reward roads, the 
county having adopted the county road system. 

Your attention is called to Section 26, Chapter 4 of Act 283 of the 
Public Acts of 1909 as amended by Act 168 of the Public Acts of 1911. 
Under Section 26 as it stood before the amendment of 1911, the adoption 
of the county road system does not prohibit a township from building 
roads with money raised by taxation or by bonding, and in any town- 
ship where such money has been raised by bonding, the portion of the 
county road tax paid by such township shall be returned to the town- 
ship each year, to be applied to the payment of the principal of the 
bonds until such bonds are fully paid. As the section stands as 
amended, the adoption of the county road system in any county does 
not prohibit townships from building roads, but such townships must 
at the same time bear their share of the county road tax and they are 
not entitled to have the same returned to be applied on their unpaid 
township road bonds. If your township therefore bonded for the pur- 
pose of building roads prior to April 25th, 1911, when Act 168 went 
into effect, it can obtain a refund fi-om the county of its part of the 
county road fax, the amount refunded to be applied to the iwiyment of 
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the principal of the township bonds until such bonds are fullr paid. 
The statute provides that the "township clerk shall certify to the board 
of supervisors at the annua) meeting thereof the amount of such bonds 
remaining unpaid." 
I trust the above will give you the information you wish. 
Respectfully yours, 

FHANZ C. KUHN, 
W-g-o. Attorney General. 



HIGHWAY LAW. STATE REWARD SYSTEM. COUNTY ROAD 
SYSTEM, When the township had voted to bond for the building of 
State reward roads, before Act IfiS of the Public Acts of 1911 took 
effect, it can proceed to soil its bonds and claim its return of any taxes 
paid into the countv treason' under the countv road svstem, as pro- 
vided for in Section 26. Chapter 4 of Act ^fti'of the Public Acts of 
lilOIl, as it originally stood. If the township voted on the question 
after Act 1G8 took effect, it cannot be reimbursed under Section 26 
of the original act but will be governed strictly by amendment of 1911. 

April 25, 1912. 
Mr. William H. Andrews, Prosecuting Attorney, Benton Harbor, Mich.: 

Dear Sir — I am in receipt of your communication of the 12th inst. in 
which you ask whether the township of Lincoln in Berrien county, which 
has adopted the State reward system of roads in the township and had 
voted to bond the township for that purpose before the county had 
adopted the county road system can now proceed to sell a portion of 
the unused bonds and still be entitled to the return of the county road 
taxes as provided in Section 2() of Chapter 4 of Act 28.3 of the Public 
Acts of 1909. before the amendment of 1911. 

In reply thereto will state that yon do not inform me whether the 
township had voted to issue its bonds before or after Act 168 of the 
Public Acts of 1911 went into effect. This act went info effect April 
2.'), 1911. I have already held in an opinion rendered a short time ago 
that any township that had voted to bond for the building of State re- . 
ward roads, before Act 168 took effe<:t, could pi-oceed to sell its bonds 
and claim its retnm of any taxes paid into the county treasury under 
the county road system, as provided for in Section 26 as it originally 
stood. If, however, the townshij) voted on the question after Act 168 
took effect, it cannot be reimbursed under Section 26 of the original act, 
but will be governed strictly by the amendment of 1911. 

Trusting this information will clear up the difficulty, I am. 
Very respectfully vours, 

FRANZ C. KUHN. 

P-g-o. Attorney Genei-al, 
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MISDEMEANORS. FRAUDULENT REMOVING OP GAS METERS. 
DISTINCmON BETWEEN MISDEMEANOR AND FELONY. DIS- 
CONTINUANCE OF COMPLAINT UPON SATISFACTION. The 
fraudulent removal of gas meter, for the purpose of using the gas 
without the same being regiftered and paid foi'> in violation of Act 
277 of the Publio Acts of 1911, ia a TniBdemeanor within the meaning 
of Section 11865, Compiled T-iws of I8!t7, and as such, the justice may 
dischai^e the accused upon having the acknowledgment in writing 
of the injured party that he has received satisfaction therefor. Sec- 
tion 9807, Compiled Laws. 1897. defines the term "misdemennor." 

April 25, 1912. 
Mr, Boy D, Matthews, Prosecuting Attorney, Mt. Pleasant. Michigan : 

Dear Sir — have your letter of (he 11th inst. in which you inquire 
whether a complaint for the violation of Act 277 of the Public Acta of 
1911, relating to the fraudulent removing of a gas meter, etc., is a mis- 
demeanor within the meaning of Section 118<>5 of the Compiled Laws 
of 1897. 

This section provides that: 

"When any person brought before a justice of the peace shall be com- 
mitted to pris<m, or shall be under recognizance to answer to any charge 
of assault and battery, or other misdemeanor, for which the injured party 
shall have a remedy by civil action, if the injured party shall appear 
before the magistrate having cognizance of the offense, who made the 
commitment or took the recc^nizance, and acknowledge in writing that 
he has received satisfaction for the injurj', the magistrate may, in his 
discretion, on payment of the costs which have accrued, discbarge the 
accused or the recognizance, or supersede the commitment, by an order 
nnder his hand, and may. in like manner, discharge all recf^izances. 
and supersede the commitment of all witnesses in the case." 

You state also that the damages claimed by the complaining porty, 
amount to about ?5.fl0 and that the complainant having obtained satis- 
faction from the defendant, now desires to withdraw the complaint. The 
only qneation involved here is whether this offense is a misdemeanor 
under the section above quoted, and whether the complaint can be dis- 
missed withont your agreeing to the same. I desire to call your atten- 
tion to Section 9807 of the Compiled Laws of 1897. which reads as fol- 
lows: 

"When any act or omission is punishable according to law, by a fine, 
penalty or forfeiture, and imprisonment, or by such, fine, penalty, or 
forfeiture, or imprisonment, in the disci-etion of the court, such act or 
omission shall be deemed a misdemeanor." 

Comparing this section with the provisions of Act 277 of the Public 
Acts of 1911, it is apparent that the offense defined in the latter act is 
a misdemeanor, and being one for which the injured party has a remedy 
by civil action, it is my opinion that the justice may in his dis- 
cretion dismiss the complaint if the provisions of Section 11865 above 
quoted had been complied with. 

Very respectfully yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 
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SCHOOL I^W. RESCINDING VOTE TO BOND A DISTRICT. 
PARLIAMEiNTAEY RULE AS TO RESCINDING. SELLING 
BONDS AFTER PETITION TO CALL A MEETING TO RESCIND. 
After a school ijistrict ha« voted to bond the district for the erection 
of a school house, this action may be peecinded at a 8ul>»equent meet- 
ing called for that purpose, provided the bonds have not been sold 
in the meantime, nor the rights of third parties intervened. A vote 
to bond a district requires a majority to carry it and a like majori^ 
would be required to carry a motion to reconsider or to rescind the 
former action. The school board may proceed to sell the bonds, once 
they are antborized, notwithstanding the fact that a petition baa 
been filed to call a meeting to reconsider the question. 

April 25, 1912. 
Mr. L. L. Wright, Supt. Public Instruction, Lansing, Michigan : 

Dear Sir — T have yonr commonicatlon of the 18th inst, in wbidi 
yon state: "After a school district has voted to bond the district for 
the erection of a school house, can this action be rescinded at a subse- 
quent meeting and if so would two-thirds vote be necessary? Is there 
an.rtbing to prevent the board of education from going ahead and sell- 
ing the bond even if a petition is presented to call a second meeting 
for the purpose of rescinding the action ?" 

In reply thereto will state that I do not find that tbia precise question 
has been raised in the Supreme Court of Michigan. It is a general 
principle, however, in municipal law, that at any time before the rights 
of third persona vested, a council or other corporate body may, 
if consistent with its charter and rules of action, rescind previous votes 
and orders. Thus letting a tax, so long as it rests in a mere resolu- 
tion, and has not been acted upon, may be reconsidered, and if re- 
scinded, the collector cannot i^ally proceed to collect the tax. 

Dillon on Municipal Corporations, 6th Edition paragraph 
539. 

A school district is a municipal corporation within the meaning of 
the law, and a district acting for itself in a body or meeting is no differ- 
ent, so far as parliamentary law is concerned, frwn a council or repre- 
sentative body. In the case of Stockdale v. Wayland School District 
(47 Mich., page 226) the question arose as to whether a school district 
could rescind a resolution by a bare majority which had been passed 
by a two-thirds majority. The record in this case shows that the resolu- 
tion had been passed at a district meeting and the action to rescind 
was taken at a subsequent special meeting of the district. No question 
was there raiwd as to tlio right of the district to vote to rescind, and 
I am clearly of the opinion that a school district may rescind its former 
actions so long as the rights of third persons have not intervened. 

ITi© action in question is on bonding the district for the erection of 
a school liouse. This re^jnires a majority vote of the qualified voters 
of the district present at the annual meeting, or at a special meeting. 
Act No. 12. Public Acts of Iflll. It is a HximI principle of^parlia-. 
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mentary law, where not subject to special legiilatiMi or rules, that a 
motion to recoQRider, or to vote to rescind, must be carried with the 
same majority as was required to pass the origiaal actiMi. 

Dillon Municipal Corporations, Vol. 2, Paragraph 539; 
Stockdnle v. Wayland School District, Supra. 

It is therefore my opioiou that a school district woald only require 
a majority vote of those present to carry a resolution to reconsider or 
rescind the former vote. 

Tn regard to yoar second question : It is my opinion that under Sec- 
tion 4717 et seq,, Compiled Laws, 1897, as amended in Act 12, Public 
Acts of 1911, after a school district has voted to bond the district or 
to borrow monciy for the purpose of paying for a school house, etc, 
the school board is thereby fully authorized to proceed to issue the 
bonds, sell the same, or to borrow money, and that the mere fact that 
a apecial meeting has been called at which a vote to rescind wa£ to 
be taken, cannot prevent the board from going ahead, and if the board 
has succeeded in disposing of the bfmds or incurred obligatifms binding 
upon the district or the rights of third parties have intervened in any 
way before the special meeting has convened, the vote to rescind conld 
not be taken, and the previous action of the board would stand. 
Very respectfullv yours, 

HENRY E. CHASE, 

P-g-o. Deputy AttornQ- General. 



PRIMARY ELECTION LAW. REQUEST FOR ENROLLMENT. A 
form of request for enrollment approved. 

April 25, 1912. 
Hon. Edward P. Kirby, Judge of Probate, Grand Haven, Michigan: 

My Dear Judge — I have your conimunicati<Hi of April 23d, relative 
to the form of requst for enrollment authorized by Secti<m 4 of the 
general primary election act. 

In rqily thereto would say I am inclined to believe that the request 
should be as follows: 

"To the Township Clerk of the Township of Chester, Ottawa County, 
^Hchigan : 
"I rei^tectfully request to be enrolled as a monber of the Republican 
Party in the township of Chester, Ottawa county, Michigan." 

Other than as above indicated, it is my opinion that youv proposed 
form is c<HTect. 

Yon ask whether these affidavits must be filed by the person making 
the same or whether they can be filed by yon with the township clerk 
by mailing same to the towncdiip clerk. 
It is my opinion that either course may be paraoed. 

Tours respectfully, 

FRANZ C. KUHN, 
L-k o. Attorney General. 
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TRIMAKY ELECTION LAW. COMPENSATION OP ENROLLMENT 

CLERK. An eurollment clerit is entitled to the same compensatiou 

as any other olerk, 

April 25, 1912. 
Ml'. R P. Montague, Comiitock, Michigan : 

Pear Sir — I have your communication of April 22d, in whidi yoQ 
inquire in regard to the compensation of an ^irollment clerk under 
the primarj' election taw. 

lu reply thereto would say Section 2 of the general primary election 
act provides, in part, that: 

"All ofBcere required to perform flimilar dnties under the general 
election law shall be required to perfonn such duties under this net, 
with like power and compensatiou." 

Section 5 of the said act provides, in part, that: 

"Au extra clerk may be employed by said board to act bb ^irolliug 
clerk on enrollment day." 

In view of the foregoing I am inclined to believe that an enrollment 
cierit is entitled to the same compensation as any other cla-k of the 
election. 

Yours respectfully, 

FBANZ C. KUHN, 

Lk-o. Attorney General. 

TAXATION. EXEMPTION OF HOMESTEAD OF SOLDIER OK 
SAILOR OF FEDERAL GOVERNMENT. "nTiere husband or wife 
is owner of property subject to taxation which tt^etber with the 
homestead exceeds $3,000 no exemption is allowed. 

April 24, 1912. 
Mr. Frank Chamberlain. Wayland, Michigan: 

Dear Sir — Your letter of the 23d instant received calling my atten- 
tion to Act 174 of the Public Acts of 1911. You ask if this act per- 
mits an exemption of a homestead, the title to which is in the wife 
when the soldier is living and regardless of the amount of property 
said soldier may own. This act was undoubtedly pasned for the pur- 
\m»e of permitting such exemption where the homestead was occupied 
as such by the husband and wife and where the legal title to the same 
was in the wife. This act contains the following proviso: 

"Provided, howe^-er, That this exemption shall not openite to relieve 
from the payment of taxes any of the persons hereinbefore eniunerated 
who are The owners of taxable property of greater value than three 
thousand dollars." 

Where the husband or wife is the owner of property subject to taxa- 
tion whifh together with the value of the homestead, exc^s the sum 
of |3,000, it is my opinion that such exemption should not be permitted 
by the assessing officer, as it would not t>e within the spirit and intent 
of the act. 

Yours respectfnilv, 

FRANZ C. KUHN. 

M-k-a Attorney Gen^t)^o[t 
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MORTGAGE TAX LAW. TRUST MORTGAGE. SECURING PAY- 
MENT OF BONDS, Where mortgage tax paid tLereon bonds are 
exempt from taxation. 

April 25, 1912. 
Mr, Marvin J. Bchaberg, City Attorney, Kalamazoo, Mieh. : 

Dear Sir — Tour letter of the 15th inst, received and contents noted. 
You ask if bonds secured by a trust mortgage upon which a specific tax 
is paid under Act 91 of the Public Acts of 1911, are subject to assess- 
ment to the owner of such bonds without regard to said tax having bera 
paid. 

In reply thereto would say that it is my opinion wihere a specific tax 
has been paid upcm the mortgage securing such bonds, the bonds are 
not taxable. 

Respectfully yours, 

FRANZ C. KUHN, 
M-g-0. Attorney General. 



TAXATION. EXEMPTION OF HOMESTEAD OF SOLDIER OR 
SAILOR OF THE FEDERAL GOVERNMENT. ALSO WIDOW 
OF SUCH SOLDIER OR SAILOR. Where widow remarries she is 
no longer the widow of such soldier or sailor. 

April 25, 1912. 
Mr. George M. Whitman, Ithaca, Michigan: 

Dear Sir — Tour letter of the 22nd inst. received and contents noted. 
You wish to know if the homestead of a woman is exempt from taxa- 
tion under Act 174 of the I*ublic Acts of 1911, os the widow of a soldier, 
where such woman has re-married twice since the death of her soldier 
husband, and twice divorced. 

In reply thereto would say that in my opinion under the facts as 
stated she would not be entitled to the exemption. 

Respectfully youm, 

FRANZ C. KUHN, 
M-go. Attorney General. 



MORTGAGE T.VX LAW. Where mortgage covers both real and per- 
sonal property the tax is computed upon the full amount for which 
mortgage is given as security. 

April 25, 1912. 
Mr. H. P. Stewart, Attorney at I^aw, Battle Creek, Michigan : 

Dear Sir — Yours of the 20th inst. received and contents noted. Ton 
state that yon are now preparing a mortgage that has been authorized 
by the Michigan Railroad Commission upon the property of a telephone 
company securing bonds to be issued by the company aggregating five 
hundred thousand dollars if necessary for the needs of the company. 
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You state that this mortgage will cov^ real property as well as 
some personal, and you wish to know my view in regard to the paymait 
of a specific tax under Act 91 of the Public Acts of 1911. 

In reply thereto would say Section 1 of said act provides among 
other things that the word "mortgage" as used therein shall include 
every mortgage or other inBtrument by which a lien is created over or 
imposed on real property, notwithstanding it may also be a lien upon 
other property, etc. It is my opinion that the tax would have to 
be computed upon the full amount for which the mortgage is given as 
security. Of course you are familiar with the provisions of Section 5 
which provides for the payment of a specific tax where a trust mortgage 
is given to secure the payment of bonds according to the bonds issued 
thereunder. 

Hespectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 

TAXATION. RECONVEYANCE PROM TAX TITLE PURCHASER. 
AMOUNT REQUIRED TO OBTAIN REJ-CONVETANCE. 

April 25, 1912. 
Mr. Frank A. Rasch, 1427 Majestic Bldg., Detroit, MicJilgan : 

Dear Sir — I am in receipt of your letter of the 24th inst. In reply 
thereto would say that since the passage of Act 229 of the Public Acts 
of 1897, which incorporated into the general tax lawi the so-called recon- 
veyance feature, this department has ruled that a person interested in 
the original title would have to pay the tax title purchaser the full 
amount which he was required to pay in ord«" to obtain the state's 
title, together with one hundred per cent additional, and f5.00 for each 
description and the legal expense in serving notice, etc. 

It is the view of this department that the opinion given by the Audi- 
tor General is absolutely correct. In order for the tax title purchaser 
to secure the State's title for 1907 where the land was held as tax 
land for that year, he would also be required to take the state bid for 
1908, and pay the taxes for 1909 and 1910, and the one hundred per 
cent would be figured upon the full amount required to purchase under 
such conditions. In the case of Chiever vs. Flint Land Co., 134 Mich. 
606, 607, the Supreme Court clearly indicates that the position taken 
by the Auditor General is correct. Practically the same holding was 
made in the case of Hughes vs. Jordan 118 Mich. 29. This question was 
first passed upon by this department in an otQcial opinion given to 
Hon. Roscoe D. Dix, Auditor General, under date of July 2l9t, 1898 
by Hon. Fred A. Maynard, Attorney General. I can see absolutely no 
reason for changing the position as adhered to under the decision of the 
Supreme Court. 

Respectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 
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REOENTS OF THE UNIVERRITY. The claims of the Regents of the 
TJniveraity for expcDSes should be paid out of the University interest 
fund. 

May 1, 1912. 

Mr. John B. Matthews, Clerk, Board of State Auditors, Lansing, Michi- 
gan: 

Dear Sir — I am in receipt of your communicatioa of April 11th 
enclosing claim No. 7606. Lucius L. Hubbard, f224.20, and claim No. 
7607, W. H. Sawyer, f80.28, both expenses incurred by the gentlemen 
named ns regents of the rniversity. You wish to know whether or not 
these claims should be audited by the Board of State Auditors, or paid 
from the funds of the institution. 

It is my opinion that these claims for expenses should be paid out of 
the funds of the I'niversity, the matter being governed by Section 1802 
of the Compiled I^ws of 1S97, 'ftiiich reads as follows: 

"The regents and visitors of the univei-eity shall each receive pay for 
the actual and necessary expeuses incurred by them in the performance 
of their duties, which shall be paid out of the university interest fund," 

1 am returning enclosed herewith the papers which accompanied your 
letter. 

Yours very trulv, 

FRANZ C.'KUHN, 

W-g-o. — End. Attorney General. 



BROKERS ASn BANKERS. A partnership buying and selling stocks 
and bonds on its own behalf and for othei-s is a broker within the 
meaning of Sections 5271-5276 of the Compiled Laws of 1S97. Such 
a partnei-ship may n^e the term "banker," j)rovided such use is made 
in accordance with the provisions of Section 5275. 

May 1. 11)12. 

Mr. Walter G. McNiel, Attoniey at Law. 515 Moffat BIdg., Detntit, 
Michigan : 

Dear Sir— Your letter of April 16th to Hon. E. H. Doyle, Banking 
Commissioner, has l>een referred to nie for attention. You wish to be 
advised whether or not a cojmrtnei-shij) which buys and sells on its own 
account, stocks and bonds of private and public corporations, and which 
also buys and sells such stwks and bonds as agentB for its clients, is 
a broker within the meaning of Sections 5271-5276 of the Compiled Laws 
of 1897; whether or not it is necessari' for snch a coi>artnership to file 
a certificate reijuired by said Section 5271, and whether or not a co- 
partnership engaged in the business above dnwribed and not doing a 
banking business can use the term '■bankers" after the firm name. 

In reply would say that in my opinion a copartnership engaged in the 
business described by you is a broker within the meaning of the pro- 
visions of the statute, and is required to file the certificate called for by 
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Bection 5271. It is further my opinion that the copartnership can make 
use of the term "hanker" or "bankers" provided such nee is made in 
accordance with the provisions of Section 5275. 

Respectfully yours, 

FEANZ C. KUHN, 
W-g-o. Attorney Gteneral. 



TAXATION. Towers, wires and right of way of power company 
ajs personal property. 

May 1, 1912. 
Mr. E. F. Abbott, Supervisor, Wilber, Michigan: , 

Dear Sir— Replying to your letter of the 30th nit., would say that 
the towers, wires and right to use the right of way of the Eastern Michi- 
gan Power Company in your township should be assessed as personal 
property to the corporation under Subdivision 16 of Section 8 of the 
general tax law. 

Respectfullv yours, 

FRANZ C. KUHN, 
M-k-o. Attorney General. ' 



PrBLIC LANDS. CONTRACTS FOR TAKING COAL, GAS, ETC., 
FROM. The Public Domain Commission has authority to maJce con- 
tracts for the taking of coal, gas, etc., from lands that have been sold 
by the State and the right to these minerals has been reserved in the 
conveyance, and it also has the authority to make such contracts where 
the lands are placed in a forest reserve. 

May 1, 1912. 
Mr. A. C. Carton. Secretary Public Domain Commission. Lansing, Mich.: 

Dear Sir — I am in receipt of your letter of April 23d, requesting an 
opinion upon the question of whether or not the Public Domain Com- 
mission has the authority to make contracts with private individuals 
or corporations for the taking of ore, coal, gas or oil upon a royalty 
basis from lands owned by the State, which the Commission has by its 
action placed in a permanent forest reserve. You state that the Com- 
mission understands tliat it has the right to make contracts for the tak- 
ing of these minerals from lands that have been sold by the State and 
the right to these minerals has been reserved in the conveyance, but 
that it is in doubt as to whether or not it possesses the right where the 
lands are placed in a forest reserve. 

For reply thereto would say that Section 11 of Act 294, Public Acts 
of 1911 amending and revising the act creating the Public Domain Com- 
mission, provides in part that: 

"As soon as the State shall acquire absolute title under existing laws 
the lands shall be under the control of said commission, and said com- 
mission shall appraise and sell such lands as can be used for agricultural 
purposes, and it may cause such lands as are unfit for agricultural pur- 
poses to be used for foi-estry reser\'e purposes and at no time«BaU, t^,. 
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amoant set aside be less than 200,000 acres including present State foreat 
reserres." 

Section 12 of the act provideB as follows: 

"When any sales are made by and under the direction of the com- 
mission the deeds by which said lands are conveyed shall reeerre all 
mineral, coal, oil and gas rights to the State and said rights shall be 
owned by the State, but said commission shall have power to make con- 
tracts with private individuals or corporations for taking ore, coal, gas 
or oil from said lands upon a royalty basis upon snch terms as to said 
commission may be deemed just and equitable. Said commissdon shall 
also have power to provide that all deeds issued for lands along water 
courses or streams shall contain a clause reserving the rights of ingress 
and ^:res8 over and across said lands." 

Construing these provisions of the set together, it seems entirely clear 
that after the State acquires absolute title to these lands under existing 
laws the lands are then under the complete control of the Public Domain 
Commission. The Public Domain Commission is then authorized to sell 
such lands as can be used for agricultural purposes and to cause such 
lands as are unfit for agricultural purposes to be used for forestry re- 
serve purposes. When sales of these lands are made the act imposes 
upon the Commission the duty to reserve in the conveyance all mineral 
rights. Then follows the provision authorizing the Commission to make 
contracts with private individuals or corporations for taking ore, coal, 
gas or oil from "said lands" upon a royalty basis. This provision author- 
izing the making of contracts for taking these minerals from said lands, 
in my judgment, applies to all lands to which the State acquired absolute 
title and which are placed under the control of the Public Domain Com- 
mission, and not only to lands which the Commission may dispose of 
by sale and where the mineral rights are reserved in the conveyance. 
Accordingly you are advised that the Commission may make contracts 
with private individuals or corporations for taking any of the minerals 
named in the statute upon a royalty basis from any lands owned by the 
State and which are under the control of the Commission. 
Very respectfully yours, 

FRAMZ C. KUHN, 

La-k-o. Attomerf General. 
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DRAIN LAW. XEOEBSITY OP DRAIN. JOINT ACTION OP 
TOWNSHIP ROARDK. DETERMINATION OF NDT'ESKITY BY 
DRAIN OOMMISSIOXER. When an application has been made to 
rlenn out a drain n-liich traverses two different townabips, and the 
matter has been presented to the township boards meeting in joint 
session, and the joint boards are unable to agree as to the necessity, 
and the meeting was adjourned from time to time witbont results, 
the County Drain CommiHSioner is then authorized by Section 1, 
Chapter 8. Act 185 of the Public Acts of 1911, to determine as to the 
necessity of the drain. 

May 8. 1912. 
Mr. Edward J. Moinet, Prosecuting Attorney, St. Johns, Michigan: 

Dear Sir — I have your commnnication of the 22nd inst., in which you 
state : 

"An application was made to clean oat a drain in this county travers 
ing two different townships; the matter was presented to the township 
boards meeting in joint session and after ee^-eral adjournments they 
were unable to agree, being ec|ually divided upon the question of the 
necessity of the drain. The drain commissioner was not present at this 
meeting and the question now arises whether it was necessary for him 
to Jiave been present at such meeting, also as to whether or not it would 
be sufficient for him upon being advised by these township boards of 
their action in the matter to simply make his order of determination as 
to the necessity of granting the petition, provided he should conclude 
so to do." 

YoM also quote a portion of Section 1. Chapter 8, Act 185 of the 
Public Acts of 1911. as follows: 

"Provided. That if snch township board or boards fail to agree as to 
the necessity of said drain and whether the same is necessary and con- 
ducive to the public health, convenience and welfare, where there are 
two or more townKhips interested within the same county, the county 
drain commissioner of said county shall determine as to the necessity 
of said drain." 

In reply thereto will state that this department has not been called 
upon to construe this section so far as your qiiestipn is concerned, and 
I do not find any Supreme Court decision upon the ma.tfer. It is my 
opinion, however that the wording of the section is sufficiently plain, 
and that it was the e\ident intention of the legislature to leave the 
determination as lo the necessity of the work to the good judgment 
and discretion of the drain commissioner, where the township boards 
are unable to agree. There is nothing in Section 1 above cited, nor in 
the general drain laws bo far as I have been able to find requiring the 
drain commissioner to be present at the meeting of the joint boards. 
It is my opinion that the commissioner should satisfy himself by a 
fair and intelligent examinatiim of the question presented before mak- 
ing his determination. 

^^ery respectfullv vours, 

FRANZ C. KUHN, 
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TOWNSHIPS. TOWXSHIP BOARD. RIGHT TO VOTE THEREON. 
All members of the township board consisting of sapenisor, clerk 
and two jufiticos of the peace, liave the right to vote on all questions 
coming before it. 

May 8, 1912. 
Mr. William M. Rtaebler, Supervisor, Turner, Michigan: 

Dear Sir — I have your communication of the 29th ultimo, in which 
you ask: 

1. Has the supervisor the right to vote (Hi all qucHtiong coming be- 
fore the township board? 

2. Has a township clerk a right to rote on any question coming be- 
bore the township board? 

In reply thereto, would call your attention to Section 2343, Compiled 
Laws of 1897. as follows: 

The supervisor, the two justices of the peace, whose term of office 
will soonest expire, and township clerk, shall constitute the township 
board, any three of whom shall constitute a quorum for the transac- 
tion of business." 

1 do not know of any statute which limits in any way the voting 
qualifications of any particular member of a township board, and in the 
absence of any Ruch limitation, it is my opinion both the supervisor 
and the clerk have the same right and authority to vote on all questions 
coming before the board, that any other member possesses. 
RespectfuJIy yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 



CIKCriT COURT JURORS. MILEAGE. ADJOURNMENTS. Cir- 
cuit Court jurors are not entitled to additional mileage where they 
are excused and sent home and then recaJled during the same tenn. 
The law only permits mileage being paid once for each term. 

May 8. 1912. 

Mr. Louis H. Osterhous. PrORCcuting Attorney, Grand Haven, Michi- 
gan: 

Dear Sir — I have your comrannication of the 6th inst., in which you 
state: 

"Verj- often it happens that our Circuit Court jurors are excused and 
sent home for several days, sometimes several weeks, during the tenn 
for which they are drawn, and the question always arises, are they 
entitled to additional mileage when they come back and report for jury 



You desire to have an opinion mi this subject. 

In reply thereto 1 wish to call your attention to the opinion of At- 
torney General Bird, published in the Attomej- General's report for 
1!)U8 at page 151, where this same question was raised in Jackson 
countv, Midiigan. In this opinion the following .questions were imswer- 
ed: 
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1. Are jorora entitled to an extra mileage upon a regnlar adjourn- 
ment of the Court during the term, from Satonlay to Monday? 

2. Are they aititled to an extra mileage when they are excused by 
the Court for any definite time." 

The Attorney General's opinions are as follows : 

"With reference to these two questions I would say that in my judg- 
ment jurors are not entitled to extra mileage in either of the cases 
therein referred to. The statute provides (Act No. 236, Public Acts 
of 1907) that jurors shall be entitled to ten cents for each mile traveled 
in going and returning via the nearest traveled route. It confers no 
discretion upon the Court or any officer thereof to authorize the pay- 
ment of an additional mileage when a juror traveled in going home and 
returning to the Court during an adjournment over Sunday, or when a 
juror is excused by the (tourt for a definite period of time. The statute 
evidently contemplates that the mileage shall be paid but once during 
the term of the Court for which the juror iR summoned. I am therefore 
of the opinion that a juror is entitled to but one mileage dnrtng the 
term." 

I am of the opinion that the ruling of Attorney General Bird is cor- 
rect. 

Respectfully yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 

TAXATION. Capita! stock in banks organized prior to May 1st. 

Rules for determining the value of shares of stock in a bank for pur- 
poses qf assessment. 

May 8. 1912. 
Mr. H. H. Averill, Coopersville, Michigan: 

Dear Sir — -Your letter of the 3rd, inst., received and contents noted. 
You state that a bank has just been organized in Coopersville, that 
oue-balf of its capital stock is paid in, and is about to commence busi- 
nesfi. You wish to Icnow if the siiares are assessable at the full amount 
subscribed. 

In reply thereto would say that in the organization of a bank undw 
the general banking laws of this State, at least fifty per cent of the 
capital stock must be paid in, and ten per cent paid monthly thereafter. 

The shai-es of stock in a bank are assessable at their true cash value 
less the value of real property as owned by and assessed to the bank, 
■nhile the shares of stock in a bank as organized prior to May 1st., 
are undoubtedly assessable, they are only assessable at their true cash 
value at the time of tlie assessment. The general rule for determining 
the value of the shares of stock in a bank is to add tt^ether the capital 
stock, surplus and undivided profits and from the total subtract the 
value of real estate owned by and assessed to the bank. In such a case 
as yon have cited there would be no surplus and undivided profits, and 
I am unable to see wherein yon would hare any authority to assess 
the shares beyond what was paid in at the time of aseessmenL 
Respectfully vours, 

FRANZ C. KUHN, 

M-g-o. Attorney GeneraL 

(H) 
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HEALTH OFFICERS. TO^\TJSHIP BOARD OF HEALTH. TOWN- 
SHIP CLERK'S BIGHT TO VOTE. The township board of health 
consists of the township board. A health officer for the township is 
appointed by the Board of Health, All members of the Board of 
Health are entitled to vote as members of the Board, including the 
township cterii. 

May 9, 1912. 
Dr. Robert L. Dixon, Sec'ty. State Board of Health, Lansing, Michigan : 

Dear Sir — In reply to your oral request for an opinion respecting the 
matter of appointment of a health officer in Erin Township, Macomb 
County, I have before me a letter from Dr. Curlett, also the notification 
of the appointment of Dr. J, E, Cnrlett written by Walter G. Steffens, 
township clerk. My understanding of the situation is that at a regular 
meeting of this township board held April 8th, action was taken where- 
by Dr. Curlett was appointed health officer in the place of Dr. Grover; 
that the members of the township board voting on the proposition were 
the two justices, and the supervisor, the clerk being present but not 
voting; that the vote stood 2 to 1 in favor of Curlett. Ton desire to 
know whether the township clerk was entitled to vote on this propo- 
sition. 

As to the right of a township clerk to vote on propositions coming 
before the board, this department has frequently and uniformly held 
that the township clerk as a member of the township board has the 
same right to a vote on all propositions coming before the board as any 
other member. The township board consists of supervisor, the two 
justices of the peace whose terms of office will soonest expire, and the 
township clerk, {Section 2343, Compiled Laws of 1897.) There is ab- 
solutely nothing in the statutes limiting the right of any member of the 
board to a full voice and vote while sitting as a member. The propo- 
sition of appointing a physician as health officer is governed by Sec- 
tions 4410 and 4411, Compiled Laws of 1897. In this appointment, the 
township board acts in the capacity of the Board of Health, but there is 
no difference in the composition of the board. All of the members of the 
township board constitute the health board. 

Section 4411 provides in part: 

"Every board of health shall appoint and constantly have a health 
officer." 

Further on in the same section it is provided : 

■*\\'ithin thirty days after the annual township meeting in each year, 
the board of health shall meet for the transaction of business, and shall 
appoint or re-appoint a health officer." 

No reason suggests itself to me why the township clerk, who under 
Section 4410 is made the clerk of the board of health, should not have 
a vote as a member of the board of health just the same as he is entitled 
on the township board. 

Very respectfully yonrs, 

FRANZ C. KUHN, 

Pg-o. Attorney General. 
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PRIMAKY ELECTION DAW. NOMINATIONS. It an attempt is 
made to file nominatioQ petitions Tvith tlie Secretary of State and he 
refuses, mandamus would lie to have the propriety of the proposed 
action determined. 

May 9, 1912. 
F. R. Warner, Attorney at Law, Sault Ste. Marie, Michigan : 

Dear Sir — I have your communication of May 6th relative to my 
opinion upon the question of selecting a candidate for circuit judge to 
fill vacancy. 

In reply thereto would say I have again carefully considered the 
matter and am unable to arrive at any conclusion other than tliat ex- 
pressed in my communication to Mr. Sullivan. Accordingly, I deem 
it unnecessary to euter into a discussion of the proposition referred to 
in your letter. I note your suggestion in regard to a test case. I am 
inclined to believe that if you attempt to file nominating petitions 
with the Secretary of State for the August primary and he refused, that 
mandamns would lie in order to have the propriety of your proposed 
action determined. I am unable, however, to understand how that pro- 
cedure could possibly determine whether the vacancy should be filled at 
the November election or the spring election of 1913, 

Yours respectfully, 

FRANZ C. KUHN, 

L-k-o. Attorney General. 



TAXATION. EXEMPTION OF HOMESTEAD OF SOLDIER OR 
SATIX>R OF THE FEDERAL GOVERNMENT. 

May 9. 1912. 
Mr. W. R. Dean, Vernon, Michigan: 

Dear Sir— Your letter of the 8th inst. received and contents noted. 
You state that a soldier of the federal government who had sen'ed in 
the Civil War, three or four years ago married a woman of considerable 
property and he now claims an exemption of the homestead which they 
occupy and with respect to which he claims a life lease, 

I take it from your letter that the wife is the owner of property in 
excess of f3,yfl0 ccmsidering the value of the homestead, and by reason 
thei-eof would not be entitled to the exemption under Act 174 of the Pub- 
lic Acta of 1911. Of coui-se if the husband has a life estate in the home- 
stead which could not be terminated before his death he would un- 
doubtedly be entitled to exemption where the homestead is not of 
greater value than ^.1,(10(1 and be haw no otber taxable property. I would 
not undertake to pass upon this question without knowing definitely the 
character of the husband's interest. 

You state you have another case where a soldier has deeded a farm to 
his son and son's wife, the consideration being that be is to be cared for 
during his lifetime. Under this state of facts the pro[>erty should be 



-c by Google 



ATTORNEY OBNERAU 3»3 

asKesBed to the persons holding the legal title, which Ib the son and sod's 
wife. This latter soldier referred to does not i-eside upon the propei"ty 
as I understand it. 

Respectfully yours, 

FRANZ C. KUHN, 
M-g-o, Attorney General. 



IXTOXICATISG LIQUORS. SUFPICIKNCY OF SURETIES UPON 
BONDS OF LIQUOR DEALERS. The board or council in determin- 
ing whether the property of sureties upon the bondt; of liquor dealers 
has an assessed valuation equal to the amount of the bond should be 
guided by the assessed valuation of the property as it appears upon 
the assessment roll at the time the bond is presented for approval. 

May 9, 1912. 

Mr, Pliny W. Marsh, Attorney at Law, Chamber of Commerce. Detroit, 
Michigan : 

Dear Sir — I am in receipt of your letter of May 4th, in which you 
request an opinion upon the question of whether or not in passing upon 
the sufficiency of sureties ui>on bonds presented by liquor dealers, the 
board or council should be guided by the assessed valuation of the real 
proi>erty as appears by the assessment roll of the preceding year, or by 
the assessed valuation appearing upon the assessment roll for the ensuing 
or current year. 

For reply thereto would say that Section 8 of the general liquor law, 
as amended by Act 170, Public Acts of 1911, provides, among other 
things, that there shall be annexed to each tx^id au affidavit of each 
surety stating among other things, that he is worth in real estate ap- 
pearing of record in his name, situated within the county in which the 
business is proposed to be carried on, and "having an assessed valuation 
in a sum equal to the amount of the bond over and above all indebted- 
ness and exemptions from sale on executions," etc. 

Under the pi"ovisions of the general liquor law, as amended by Act 
291. Public Acts of 1909. bonds of liquor dealers are usually presented 
to and acted upon by the several boards and councils prior to the first 
day of May in each year, and during the month of April, At that time 
the assessment roll for the current year is not completed and could 
not be completed until after the second meeting of the board of review 
which is required under the statute to he held on the second Monday in 
June and the day following, after which time the assessment roll is 
completed and the assessment for that year final. 

It is my judgment that the statute abo\'e referred to contemplates that 
the board or council in determining whether the proi)erty has an assessed 
valuation equal to the amount of the bond, should be guided by the 
assessed valuation of the property as apt>earing upon the assessment 
roll at the time the bond is presented for api)rovaI, and where the bond 
is presented in the month of April or at any time before the board of 
review has completed the assessment roll for the current year, the Imard 
or council should be guided in detennining the assessed value by the 
assessment roll of the preceding year. If the boud is presented after 
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the board of review has completed its roll and the assessment for the 
carrent jear has become final, the board or conncit would then be guided 
by the asseBsed valuatibii as appears upon the assessment roll for the 
current year. 

Yours respectfully, 

FRANZ C. KUHN, 
La-k-o. Attorney General. 



MOTOR VEHICLE LAW. COMPLAINT. USING METAL TIRES. 
NON-SKIDDING DEVICE. Under Act 318, Public Acts of 1909, 
sub-division 2 of Section 6, the question whether a motor vehicle, the 
wheels of which are equipped with iron tires, are within the pro- 
hibited class, is one of fact. The use of iron tires is not prohibited 
per se. 

May 10, 1912. 
Mr. William H. Andrews, Prosecuting Attorney, Benton Harbor, Mich. : 
Dear Sir — I have your communication of the 3rcl inst. in which you 
state : 

"A business man in this vicinity is the owner of a motor vehicle, all 
of whose wheels have solid metal tires. Complaint has been made to 
the use of this vehicle for the reason that it is in violation of subdivi- 
sion two under section six of Act No. 318 of the Public Acts of 1909." 

Tou desire to know whether such a vehicle ct^aes within the provi- 
sions of this subdivision referred to, and you state that you are un- 
certain as to whether this subdivision should properly apply only to 
machines which are equi])ped with non-skidding devices. 
The subdivision reads as follows: 

"Use of non-skidding devices — No person shall operate or drive on 
the public highways of this State a motor vehicle on any of whose 
wheels is a tire chain or non-skidding contrivance or tire composed in 
whole or in part of metal, except when such highways are wet and 
slippery or covered with ice or snow." 

I do not find that this subdivision has been construed by the Su- 
preme Court. The words, "Use of non-skidding devices" appear in the 
original of the act and are some evidence of the intent of the L^sla- 
ture. It was evidently the intention of the Legislature to prohibit the 
use of certain non skidding devices because of their destructive ten- 
dencies when used on the highways, and not to prohibit the use of tires of 
certain composition per se, 

I am further of the opinion that it would be a question of fact whether 
a motor vehicle, the wheels of which are equipped with iron tires, are 
within the prohibited class, and that this would be the case in the in- 
stance you mention. 

The argument that under this law a traction engine could not be 
operated upon the highways is without force, inasmuch as section one 
of this act expressly excepts traction engines from the operation of the 
act. 

Very respectfully yours, 

FRANZ 0. KUHN, 
P-g-o. Attorney QeneHil„l,. 
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LOCAL OPTION LAW. 8ALE8 OF LIQUOBS BY DRUGGISTS. 
Summary which has reference to the sale of liqoor by druggists under 
amendmnits made by Act 261, Pablic Acts of 1911. 

May 10, 1912. 
Hon. W. 2J. Ferris, Big Rapids, Michigan : 

Dear Sir — I have your letter of May 9th, enclosing copy of printed 
synopsis of opinions of the Attorney General relative to sales of liquor 
by dmggiste under the Local Option Law, and requesting to be advised 
what changes should be made in summary in viewi of the amendments 
to the law made by Act 261, Public Acts of 1911. 

For reply thereto would say that the following changes are made by 
that act. 

1. Druggists may sell alcohol to any registered dentist for use in 
the practice of his profession upon the written, signed, and dated appli- 
cation of such dentist presented by the dentist personally, 

2. A druggist may sell wine for sacramental purposes to any clei^- 
man having charge of a church or any oflQcial of any church upon the 
written, signed and dated application of such clergyman or official per- 
sonally presented. The application must state the kind and quantity of 
liquor required. 

3. No registered pharmacist or druggist is permitted to sell liquors 
to any person when forbidden in writing so to do by the husband, wife, 
parent, child, guardian or employer of such person, or by the supervisor 
of any township or mayor or director of the poor or any supervisor or 
alderman of any city or president or trustee of any village or superin- 
tendent of the poor, prosecuting attorney or sherlfif of the county in 
which such person ^all reside or temporarily remain, 

4. A physician who prescribes liquors for any person whom he knows 
or has good reason to believe intends to use the same in whole or in 
part as a beverage or in any other manner contrary to the provisions of 
the local option law, or without a diagnosis showing that liquor is indi- 
cated is subject to the punishment provided hy the local option law. 

5. Wholesale druggists may sell in bulk, vinous, malt, brewed, fer- 
mented, spirituous and intoxicating liquors to any registered pharmac- 
ist, retail druggist or to any person engaged in the business of com- 
pounding medicines for use in his business. All such sales must be re- 
ported to the prosecuting attorney in the manner provided by Section 
25 of the Local Option Law, 

The printed synopsis is returned herewith. 

Yours respectfully, 

FBAJJZ C. KUHN, 
La-k-o. Attorney General. 
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COT'XTY rOMMIKSIONKR OF SCHOOLS. SALARY. SCHOOL 
ROOMS. Id detenu ioing tbe compensation at County Commisaioner, 
only tiioHe kcIiooI rooms should be counted in which school ia con- 
ducted. ^Vhere recitation rooms are necessary and used in good 
faith tliey should also be counted. The salary of County Commis- 
sioner of KchooU cannot be changed during terra. 

May Iff, 1912. 
Mr. William J. Branstrom, Prosecuting Attorney. Fremont, Michigan: 

Dear Sir — I have your communication of May 11th submitting a copy 
of letter from R. E, Oxford directed to yourself. You a»k to be advised 
in regard to the inquiry submitted in Mr. Oxford's letter, which reads 
in part as follows: 

"At the April session of the Board, County Commissioner of Schools, 
Miss Becker, reported to the Board that there were 175 school rooms in 
the county and that she was entitled to a salarj- of fl,500 per year. 
Xow in this matter of school rooms there are some school houses that 
have not had school in them for a number of years, only one |>upil in 
the district and only two resident tax payers and the school house does 
not even belong to the district. Should this school house be counted 
when fixing the salary? Are recitation rooms considered school rooms 
when fixing the salary? Was it so intended by the legislature? Can 
the salary- of the County Commissioner of school* be changed at any time 
during the term for which she is elected, or is it supposed to be fixed 
before the term the same as other county officers salaries?" 

In reply thereto would say Section 4817 of the Compiled Laws of 1897, 
being Section 187 of the pamphlet of general school laws, revision of 
1911. provides in part that: 

"The compensiition of each commissioner of schools shall be deter- 
mined by the board of supervifiors of each county, respectively, but the 
compensation shall not be fixed at a sum less than five hundred dollars 
I)er annum in any county where there are fifty school rooms • • • • 
not less than fifteen hundred dollars per annum where there are one 
hundred and seventy-five school rooms." 

I am unable to find any legislative definition of ''school rooms" as 
used in the above statute. I am inclined to believe, however, that the 
legislature contemplated that in determining the compensation of the 
<-ounty commissioner of schools, only those school rooms should be 
counted in which school is conducted. It would be a strained construc- 
tion to hold that school rooms in a county in which school had not been 
held for a number of years should be included. The very fact that there 
are hut two resident tax payers in the school district in question fur- 
nishes an additional reason why the school rooms in question ought not 
to be counted as there iw a serious question whether there is a school 
district actually in existence at the present time. 

The question of whether recitation rooms should be considered might 
dei>end upon the actual facts and circumstances. Ordinarily, where 
recitation rooms are necessary and are used in good faith in connection 
with the school, I am inclined to believe they should be counted. T 
do not wish however to attempt to lay down a hard and fast mle-vith- . 
out being advised of all the facts and circumstances. nzecbyL-jOOylt 
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Tile salary of a county eoimiiiMsiouer of schools must be fixed before 
the femi begins, and there is a oonstitutional prohibition against in- 
creasing or decreasing the salary during the term of offlee, Section 3 of 
article 16 of the Constitution provides in part that, "Salaries of public 
officers, except circuit judges, shall not be increased, nor shall the salary 
of any public officer be decreased, after election or appointment," 
A'erv respectfully vours, 

FBANZ C. KUHN. 
L-g-o. Attorney General. 



PKIMABY ELEOTTOX LAW. NEWSPAPER. A candidate for office 
may buy and mail copies of ne\vspaper8 containing matter favorable 
to his candidacy. 

LETTERS. Ain'ERTISIXO. MATTER. A letter under the pri- 
mary- election law is any character of communication and advertis- 
ing matter and may be enclosed therein i>rovided it does not violate 
the provisions of the primary election law. 

May 16, 1912. 
Mr. J. F. Bowler, Atfomey-at-Ijiw, Clare, Michigan; 

Dear S'r — I have your communicatiou of recent date in which you 
submit inquiries under the primary election law. You ask, "May a 
candidate buy copies of newspapers containing matter favorable to his 
candidacy and mail said copies, not all at ouce. but from time to time 
as seems best to him. to his constituents." 

In reply thereto would say, such action upon the part of a candidate 
is not prohibited by the general primary- election law. but it must be 
understood that a candidate cannot in an indirect way evade the pro- 
visions of the law by doing that which through the aid of a newspaper 
he is prohibited personally fi-om doing. I understand that all of the 
prohibitions attached to the candidate, are equally applicable in the 
publication of a newspaper. 

You also ask, "What constitutes a letter according to the exception 
in Section 4S of Jhe primary law? Is the candidate pennitted to en- 
close with his communication to the voter, slips containing advertising 
matter favorable to his candidacy, and if so, must such sliiw conform 
in size and as to the lithograph." In reply thereto would say I under- 
stand a letter under this section is any character of communication, 
which may even be in pamphlet fonn. I do not undei-stand that it 
is contrary to the law to enclose advertising matter in the letter, pro- 
vided that it conforms tc) the requirements of sjiid Se<'tion 48. Trusting 
the foregoing sufficiently advises yon, I remain, 

BespectfnIIv vours, 

FRANZ C. KUHK. 

Lg-o. Attorney General. 
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TRIMARY ELECTION LAW.- COUNTY OPPIOE8. Section 41 of 
(he primary election law provides for (he election of the chairman 
iind secretary of the coiin^ committee I)t the candidates for county 
ufficers nMninated at the August primary. 

May 16, 1912. 
Mr. T. M. Cook, Allegan, Michigan; 

Dear Sip — T have your commanication of April 27tli in r^ard to the 
oflBcers to he elected at a county coovention. In reply thereto would say 
Section 41 of the primary election law provides for the election of the 
chairman and secretary of the county committee by the candidates for 
county offlcera nominated at the August primary. I underetand that 
all such other oflQcers as an organization may require may be selected by 
the county convention. 

Respectfully yours, 

FEANZ C. KUHN, 
L-g-o. Attorney General. 

PRIMARY EI.BCTION LAW. TOWNSHIP CLERK. AFFIDAVIT 
FOR ENROLLMENT. A township clerk cannot take a^ affidavit 
for enrollment unless he is a notary public. 

May 16, 1912. 
Mr. William J. Fetterman, Charlotte, Michigan: 

Dear Sir—Your communication of recent date received. You ask 
wliether a township clerk can take the acknowledgmait of a persMi he 
desires to enroll by aJHdavit. 

In reply thereto would say the fact that a person as township clerk 
would not authorize him to take such acknowledgment, unless in addi- 
tion he is a notary public. 

Respectfully yours, 

FRANZ C. KUHN, 
l>g^>. Attorney General. 

TRUANT LAW. FORM OF NOTICE. The form of notice necessary 
to send to the parents of truant children set fori:h in general school 
laws sufficient. 

May 16, 1912. 
Mr. N. Luneke, Superintendent of Schools. Plainwell. Michigan: 
Pear Sir — I have your communication of recrait date relative to the 
form of notice necessary to send to the parents of truant children. I 
am inclined to believe "that the form set forth in the general school 
law is sufficient under ordinary circumstances. 

Respeetfully yours, 

FEANZ C. KDHN, 
I,g.o. Attorney G«ieral. 
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PRIMARY ELECTION LAW. SIZE OF CUT. The law prohibits the 
ase of a cut larger then the dimeasioas prescribed in Section 48. 

May 16, 1912. 
Mr. W. H. Davis, Crosswell, Michigan: 

Dear Sir — I have your commtinicatitni of recent date relative to the 
siise of a cut which may be used under authority of the primary elec- 
tion law. 

In reply thereto would say Section 48 of the general primary elec- 
tion law prohibits the u^e of any lithograph, half tone, engraving, 
photograph or other likeness of a candidate which is larger than one 
and one-half inches in width by two inches in height Tou will be 
able to ascertain whether the cut yon desire to use comes within this 
requirement. 

Eespectfully yours, 

FRANZ C. KUHN, 
li-g-o. Attorney Geaeral. 



MEMBERS OF THE LEGISLATURE. A member of the Legislature 
is not ineligible to membership on the Board of Education of a city. 

May 32, 1912. 
Hon. John Yanderwerp, Muskegon, Michigan : 

Dear Sir — I am in receipt of your letter of May 2l8t asking for an 
opinion a» to your eligibility to membership on the Board of Ekiucation 
of "The Public schools of the City of Musk^on" while yon are still a 
member of the State L^slature. 

In reply thereto would say that in my opinion yon are eligible to 
mcmberBhip on the Board of Education of your city even though yonr 
term as a member of the State J.i^islatnre has not expired. The Su- 
preme Court of this State has held in the case of Lodge vb. Wayne 
Connty Clerk, 155 Mich, 426, that a member of the l^slature is not 
ineligible to become a candidate for memberHhlp on a hoard of connty 
auditors, since the duties of such office are purely local in character. 
The same rule would govern as to membership on the Board of Educa- 
tion of the Public Schools of the City of Muskegon, the office not having 
been created while you were a member of the legislature, and the duties 
of the office being purely local in their character, referring entirely 
to the affaire of the city schools. 

Respectfully yours, 

FRANZ C. KUHN, 

W^-o. Attorney General. 
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TOWNSHIP ROADS. COfXTY ROAD SYSTEM. BETUBX OF 
HOAD TAX. ACT 168, P. A.. Iflll. Where a towoRhip has issued 
bonds for buildiog roads after Act IfiS, Tublic Acts of 1911. became 
effective, it cannot recover from the count,v any portion of its county 
road tax to lie applied on its bonds, e^en though the county later 
adopts the county road Bystem. 

May 23. 1912. 
Mr. M. O. McGowD. care ()f E. K. Warren & Co.. Three Oaks. Michigan: 

Dear Sir — I am in receipt of your letter of May 9th. in which you 
state that you do not understand the position taken in my letter of 
Ajtril 25th relative to the refunding of money expended by yonr town- 
ship in building State reward roads- 

In my letter of April 35'th I gai-e you the language of Section 26, 
Chapter 4 of Act 283 of the Public Acts of 1909, aa amended by Act 
168 of the Public Acts of 1911. SectiMi 26 prior to the amendment of 
1911. provided that in any township "where money has been raised by 
bonding to build State reward roads, the township clerk shall certify 
to the Board of Supervisors at the annual meeting thereof the amount 
of such bonds remaining unpaid and the county road tax paid by such 
township shall be returned to the township each year to be applied 
in payment of the principal of such bonds until tliey are fully paid." 
As the section stands as amended in 1911, the adoption of the county 
road system in any connty does not prohibit townships from building 
roads, but such townships must at the same time bear their share of 
the county road tax and they are not entitled to have the same returned 
to be applied on thedr unpaid township road bonds. If a. township 
therefore bonds for the purpose of building roads after -4-pril 25, 1911, 
when the amendment of 1011 went into effect, it cannot compel the county 
to return to it any pai-t of its county road tax to he applied on its towu- 
sbip road bonds, even though the county later adopts the county road 
system. 

You will note that prior to the amendment of 1911, Section 26 pro- 
vided for a refunding to tlie township only in "townships where money 
has been raised by bonding," This language does not cover money 
raised for building State roads by taxation, and it is my opinion that 
where money was so raised by the township it cannot be recovered from 
the county, even though the connty has later adopted the county road 
system. 

BespeetfuUv vours, 

FHAXZ C. KUHN, 

W-g-o. Attorney General. 
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TAXATION. EXEMPTION OF PRIVATE FORESTRY RESERVE. 

May 23, 1912. 
Mr. 0. H. Giddings, Gobleville. MicUigan: 

Dear Sir — Your letter of the 22nd inst. received and contents noted. 
Yoor first question relates to the exemption from taxation of certain 
private forest reserve. I call your attention to the Dth section of Act 
135 of the Public Acts of 1911, which requires the county treasurer on 
or before the first day of April in each year to certify to the supervisor 
or assessor of each township a description of the selected private forest 
reservations therein, and the name of the owner or owners thereof. In 
view of the fact that you received no such certificate from the county 
on or before April 1, 1911, I cannot see that you are duty bound to allow 
the examination. 

With respect to your second question, I am enclosing you herewith 
copy of official opinion given by Hon. Horace M, Oren, Attorney Gen- 
eral, under date of April 13, 1900, to the Board of State Tax Commis- 
sioners, an examination of which I believe will give you the desired in- 
formation. Yours very truly, 

PEANZ C. KUHN, 

M-g-o-enol. Attorney Qeneral. 



MORTGAGE TAX LAW. Where mortgage provides for annual payment 
during life time of parties mentioned in mortgage affidavit must set 
forth facts with respfect to the ages of the parties and tax must be 
computed upon the mortality table. 

May 23, 1912. 
Mr, J, M, Hastings, Attorney at Law, Mt. Morris, N. T.: 

Dear Sir — Your letter of the 18th instant received and contents noted. 
I am enclosing you a copy of Act 91 of the Public Acts of 1911 which 
provides for the payment of a recording tax in lieu of general taxation 
under the ad valorem system iijjoo inortgHges, etc. Y'our letter refers 
to a certain mortgage which provides for the payment of $400 annually 
during the lives of second parties or the survivors of either, according 
to a certain agreement. You state that this mortgage has been recorded 
in Wayne county and the tax would therefoi-e be payable, if at all, under 
Section 6 of said act. It seems to me that you should furnish the county 
treasurer of Wayne county with an affidavit setting forth all of the facts 
and the respective ages of the parties of the second part and tender the 
tax computed upon the mortality tables. The officials of Wayne county 
would then have something before them u))on which to act. 

I return herewith the blank form of affidavit which you enclosed. 
Hespeotfulh" vours, 

FRAIS'Z C. KUHN, 

M-k-o-encIs. Attorney General. 
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TAXATION. GAS COMPANIES' PIPES AND MAINS. Assessed aa 

personal property. The mains and pipes of gas companies sliould he 

assessed in the township, village or city where the same are placed. 

The assessment should, be under Subdivision 16 of Section 8 of the 

general tax law- 
May 23, 1912. 
Mr. Edward W, Kennedy, City Assessor, Kalamazoo, Mich.: 

Dear Sir — ^your letter of the 16th inst. received and contents noted. 
You state that the Allegan County Gas Company has its office in the city 
of Kalamazoo, but operates a gas plant in tlie village of Otsego in which 
it is shown that this company has mains and service connections amount- 
ing to over $50,000. You also state that you have been given to under- 
stand by the State Board of Tax Commissioners that personal property 
of such company should be assessed in the city of Kalamazoo, where its 
principal office is located. 

I am informed by the secretary of the State Board of Tax Commis- 
siouers that this idea, must have been gathered from the fact that in- 
formation was furnished the assessing officers respecting the principal 
office of various corporations which is deemed to be the residence of 
the corporation under Section 11 of the general tax law. 

With respect to gas companies, I call your attention to Subdivision 16 
of Section 8 of the general tax law, which expressly provides that the 
assessmmt of the personal property of gas companies in the township, 
village or city where the principal works are located, the mains, pipes 
and wires of such company laid or in along roads, streets or alleys to 
be assessed as personal property in the township, village or city where 
the same are laid or placed. 

The assessment of the gas company in question should be under the 
Kith subdivision of Section 8 of the general tax law, 

Respectfnilv vours, 

PRANZ C. KUH]S% 

M-g-o. Attorney General. 

HIGHWAYS. HIGHWAY IMPROVEMENT FUND. AMOUNT TO 
BK RAISED THEREFOR BY TAXATION. 

May 23, 1912. 
Mr. Jay Crawford, Township Clerk, Grant, Michigan: 

Dear Sir — Your letter of the 13th Inst, received and contents noted. 
You state that at the annual tomiship meeting held on April Ist it was 
voted by the qualified voters of the township of Ashland to raise f4,000 
for the highway improvement fund. The assessed valuation of this 
township as shown by the assessment roll for the year 1911 is f673,700. 
It therefore appears that the amount voted is in excess of the amount 
which could be voted for such purpose under Section 1 of Chapter 2 
of Act 283 of the Public Acts of 1909. 

It is my opinion, however, that if the amount spread upon the askm- 
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ment roll doee not exceed fifty cents on each one hnndred dollars of the 
Talna.tioQ in such township as shown by such assessment roll, the a£- 
seesmeDt would be good under the decision of the Supreme Court in 
the case of Stockdale v. School District, 47 Mich, page 226. The vote, 
however, to raise f4,000 would be void as to the excess over and above 
the amount which conid lawfully be raised. 

Bespectfully yours, 

FBANZ O. KUHN, 
M-g-o. Attorney General. 



MORTGAGE TAX LAW. EECOEDING OF LAND CONTRACT AT- 
TACHED TO DEED UNDER ACT 43, R A. 1911. 

May 23, 1912. 
Hon. D. Healy Clark, Judge of Probate, Caro, Michigan : 

Dear Sir — I am in receipt of your letter of the 17th inst. enclosing 
copy of a letter dated March, 1912. It appears that the executors of 
an estate have conveyed real estate in your county in compliance with 
the terms of a land contract that was executed by the deceased in his 
lifetime, in accordance with the provisions of Act No. 43 of the Public 
Acts of 1911, the contract was attached to the deed and which under 
the statute is made a part of the deed. 

It appears that wihen this deed with the contract attached as pro- 
vided by said Act 43 was presented to the register of deeds, such register 
refused to record same until a recording tax under Act 91 of the Public 
Acts of 1911 has been paid on such contract. 

After a careful examination of the matter in question, it is my opinion 
that the register of deeds is in error in demanding the payment of such 
tax, and that under the facts and circumstancee as outlined no addi- 
tional recording fee under Act 91 of the Public Acts of 1911 could law- 
fully be required as a condition precedent to the recording of such 
deed with the contract attached. You also state that the grantee in the 
deed has executed a. mortgage on the land covered by such deed as 
part payment of the amount requisite to complete the purchase under 
the contract. This mortgage of course would be taxable under Act 91 
of the Public Acts of 1911, which tax would have to be paid prior to 
recording of the mortgage. 

Bespectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 
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LOCAL OPTION LAW. RETURN OF VOTES ON QUESTION OF 
ADOPTION TO THE SECRETARY OF STATE. Tte connty clerk 
ia Dot required to make return of the vote upon the questioQ of 
adopting the local option law where the electors of a county have 
previously adopted that law and at a subaequent election where the 
qnestion is again submitted and again voted upon in the afflrmative. 

May 23, 1912. 
Hon. Frederick C. Martindale, Secretary of State, Capitol, Lansing: 

Dear Sir — I am in receipt of your communication of May 13th, en- 
closing copy of a letter from Carleton W. Rinehart, County Clerk of 
Cass County, relative to the necessity for making return of the vote on 
the question of adopting the local option law where a county has pre- 
viously adopted that law and at a subsequent election where the question 
was again submitted and again voted upon in the affirmative. 

For reply thereto would say that Section 13 of the local option law 
makes it the duty of the board of supervisors when a majority of all 
the legal voters voting on the proposition have voted to adopt that law, 
to order by resolution the prohibition within the limits of the county 
of the manufacture and sale of intoxicating liquors. It also provides 
that said resolution of prohibition shall take effect in tlie county on 
the first day of May following its adoption and shall not be subject to 
repeal by the board of supervisors within two years next thereafter and 
not until a majority of the electors of the county voting on such propo- 
sition at a subsequent election shall have declared against the prohi- 
bition of the manufacture of liquor and the liquor traffic therein. Sec- 
tion 11 of the local option law provides that it shall be tlie duty of the 
clerk of the board of supervisors to publish a copy of the preamble and 
resttlution adopted by the board as provided by Section 13, but also 
provides that if the proposition is decided in the negative such publica- 
tion shall not be required. The same section also provides that the 
county clerk shall without delay forward to the Secretary of State a 
certified ti-anscript of such resolution and of so much of the journal of 
the proceedings of the board of supervisors as pertains to such election, 
including a tabular statement of votes together with a copy of the affi- 
davit of publication and of the notice of the adoption of the resolution. 

Under these provisions of the statute where a county is already oper- 
ating under the local option law and the question is again submitted 
to the electors and decided in the affirmative, the board of supervisors 
is not required to adopt a further resolution of prohibition, but the 
original resolution of prohibition remains iu full force and effect until 
the voters decide to return to the license system. The purpose of the 
provision requiring return by the clerk to the Secretary of State of the 
resolution and proceedings of the board adopting the local option law is 
to have a record in the office of the Secretary of State which record or 
duly certified copies thereof shall be evidence of the adoption of the 
local option law in the territory affected. After the local option law 
has once been adopted in a county and return thereof made by the county 
clerk to the Secretarj- of State in accordance with the statute, this 
original record and return constitute the evidence of the adoption of 

Digitizcc by Cookie 



ATTORNEY QEJNERAL. 40S 

the law in that county until it shall appear by further record or return 
that the electors of the county have voted to return to the license sys- 
tem. The record of the vote at a subsequent election held in a county 
where the local option law has been adopted and Ti'liere the voters 
elect to remain under the local option law, would serve no useful purpose 
and I am therefore of opinion that in such case the law does not contem- 
plate that a further resolution of prohibition be adopted by the board 
of supervisors or that a return be made by the clerk to the Secretary of 
State under Section 14 of the local option law, as is required when the 
electors vote to adopt that law in the first instance. 

The letter of the county clerk is returned herewith. 

Yours respectfully, 

FBANZ C. KUHN, 

La-k-o-encl. Attorney General. 



OFFICERS. BOARD OP EDUCATION. A treasurer of a city of the 
fourth, class is not eligible to the ofiSce of member of the Board of 
Education of the school district. 

May 23, 1912. 
Mr. A. D. Prentice, Superintendent of Schools, South Haven, Michigan : 

Dear Sir — ^Your letter of May 13th directed to the Superintendent of 
Public Instruction has been referred to this department. You ask 
whether or not the city treasurer of a city of the fourth class who is ex- 
officio the treasurer of the school district, is eligible to the office of mem- 
ber of the Board of Education of the school district. 

For reply thereto would say that Chapter 22 of the act 
relating to cities of the fourth class provides that each city 
incorporated under the act shall constitute a . single school 
district and be governed by a Board of Education consisting of 
six trustees elected by the qualified voters of the district. Sec. 14 of 
Chapter 7 of the same act provides that the city treasurer shall be the 
treasurer of the school district and shall have the custody of the funds 
belonging to and receivable by the district, and that he shall keep an 
account thereof in such manner as the Board of Education may require 
and account therefor to the board whenever it shall so direct. It also 
provides that he shall pay out no moneys of the district except upon 
such warrants or vouchers as the board shall prescribe. 

Sec. 17 of Chapter 32 of the same act provides that the treasurer shall 
give a bond to the public schools of the city in such sum and with such 
sureties as the Board of Education shall approve conditioned for the 
faithful performance of the duties of his office. 

Under these provisions' of the -statute it will be seen that the Board of 
Education of the school district exercises a supervisory control over the 
treasurer of the school district in directing the expenditure of the dis- 
trict funds and in approving the treasurer's bonds. Under the circum- 
stances I am inclined to the opinion that the two offices are incompatible 
and cannot be held by one person at the same time. This would not, 
however, prevent the treasurer from being a candidate for the office of 
member of the Board of Education or bis acceptance of that office if 
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elected, but the result would be that if he is elected to the office of mem- 
ber of the Board of Education and accepts that oflSce he will be held 
thereby to have vacated the office of citj treasurer. 

Yours respectfully, 

FRAiJZ C. KUHN, 
La-k-o. Attorney Oeneral. 



GAME AND FISH LAW, DISPOSITION OP PINES COLLECTED 
FOR VIOLATION. Under the constitution fines collected for viola- 
tion of the game and fleh laws are required to be paid into the library 
fund and used exclusively for the support of libraries. 

May 23, 1912. 
Mr. W. J. Steams, County Treasurer, Stanton, Michigan: 

Dear Sir — Yonr letter of May 17th directed to the Auditor General 
has been referred to this Department. You ask -whether or not fines 
collected for violation of the game and fish laws of the State should 
be paid into the library fund. 

For reply thereto would say that Section 14 of Article XI of the Con- 
stitution provides: 

"The Le^slature shall provide by law for the establishment of at least 
one library in each township and city, and all fines assessed and col- 
lected in the several counties, cities and townships for any breach of the 
penal laws shall be exclusively applied to the support of such libraries." 

Under this provision of the Constitution we are of opinion that the 
fines collected for violations of the game and fish laws of the State are 
required to be paid into the library fund and used exclusively for the 
snpport of libraries. 

Yours respectfully, 

FRANZ C. KUHN, 

La-k-o. Attorney General. 



RAILROADS. RESIDENCE CROSSINGS. AUTHORITY OF MICH- 
IGAN RAILROAD COMMISSION. Where a railroad is immediately 
adjacent to or laid upon a public highway the railroad commission 
has no authority to order the installation of an open and unobstructed 
residence crossing where the applicant has a farm crossing over 
the tracks of the railroad with states upon both sides of the right of 
way and desii-es an open and unobstructed crossing merely for his 
own convenience. 

May 23, 1912. 
Michigan Railroad Commission, Lansing, Michigan: 

Gentlemen-— I am in receipt of your communication of May 8th en- 
closing copies of correspondence relative to ordering the installation of 
open, unobstructed residence crossings where a railroad is immediately 
adjacent to or laid u))on a public highway, and intiniring as to the 
authority of the Commission to order the installation of such crossings. 
For reply thereto would say that Section 15 of Act 308 of the Public 
Acts of 1909, amending the general railroad law, provides in p^^^9t:|(j 
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"In cases where a railroad is immediately adjacent to or laid upon 
a highway and intervenes between eaid highway or the nsoally traveled 
portion thereof and the residence buildings of real property fronting 
upon said highway, open, unobstructed residence crossings, suitably 
guarded, substantially as are provided for highway and street crossings, 
shall be provided and maintained by the railroad corporation operaUng 
said railroad: Provided, The same shall be so ordered by the Michigan 
Bailroad Commission." 

The same law also provides that: 

"Convenient farm crossings shall also be constructed by any snch rail- 
road corporation across the right of way and track of its railroad, with 
the necessary gates op bars therefor." etc. 

It appears from the correspondence enclosed that the applicant for 
a residence crossing now has a crossing over the tracks of the railroad 
with gates upon both sides of the right of way and that he desires an 
open and unobstructed crossing merely for his own convenience. Under 
these provisions of the law and the facts in the particular case under 
consideration, I am inclined to the opinion that the case is ruled by 
People V. D., G. H. & M. Ry. Co., 79 Mich. 471. The facts in that case 
are nearly identical with those in the case under consideration. It 
appeared in that case that a man owned a farm and that his residence 
there was adjacent to the railroad and that the railroad was between 
his residence and the public highway ; that he had a form crossing which 
was provided and maintained by the railroad company with suitable 
openings and gates thereto affording him ingresa and egress across the 
railroad between his residence and the highway. An open, unobstructed 
farm crossing was asked for and ordered installed by the Commissioner 
of Railroads. So far as appeared in that case the applicant required 
the open and unobstructed crossing solely for his own convenience. 
The statute there considered was precisely like the statute above quoted 
except that it provided for the installation of such crossings upon order 
of the Bailroad Commissioner instead of the Railroad Commission. 

The conclusions of the court in that case were as follows: 

"1. That the act above mentioned, in so far as it provides for taking 
the property of a railroad for public use without compensation, is un- 
constitutional and void. 

"2. Railroad comjmnies cannot be compelled to erect and maintain 
residence crossings at their own expense, for the use and benefit of in- 
dividuals, when no statute requiring them existed at the time of the 
construction of the road, 

"3. The facts in this case do not bring it within the power of police 
regulation." 

It is represented in the correspondence enclosed with your communi- 
cation that the railroad company, the Lake Shore & Michigan Southern, 
was constructed at a time when there was no provision of law requiring 
the installation of residence crossings. Under all of the circumstances 
it seems clear that the application in the case now before the Commis- 
sion is governed by the decision of the Supreme Court in the case above 
referred to. 

Without therefore at this time passing upon the question of the author- 
ity of the Railroad Commission in any case to order the installation of 
residence crossings, I am of opinion that nnder the facts disclosed by 
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tlie correspondence in this case the Railroad Commission has no author- 
ity to make an order requiring the installation of a residence crossing 
upon the application now before the Commission. 
The correspondence is returned herewith. 

Yours respectfully, 

FRANZ C. KUHN, 
La-k-o-encl. Attorney General. 



TOWNSHIP CLERK. AUTHORITY OF DEPUTY. The deputy town- 
ship clerit has authority to perform all the clerical duties of the town- 
ship clerk in the absence, sickness or disability of the clerk. The 
deputy has however, no right to sit as a member of the township board 
in the place of the township clerk who is absent. 

May 23, 1912. 
Mr. James Francis, Supervisor, Sanford, Michigan: 

Dear Sir— I have your letter of the 29tli ult., in which you state: 

"Can the township clerk appoint a d^iity clerk to act in bis place, 
to keep the town books and to sit on the township board, and if so, has 
the deputy clerk a vote on the board?" 

In reply thereto I call your attention to Section 2343, Compiled laws 
1897, which provides that tlie township board shall consist of a super- 
visor, the two justices of the pence whose term of office will soonest 
expire, and township clerk. Incidentally, and in reply to a suggestion 
in your letter, I wish to advise you that each member of the board in- 
cluding the supen'isor and the clerk has a right to vote oo all proposi- 
tions, and that the supervisor is not limited tn merely breaking ties oa the 
board. T also call your attention to Section 2.342, Compiled Laws of 
1897, in which it is provided, "He (the township clerk) shall also ap- 
point a deputy, who shall take an oath of office and file the same with 
the clerk, and in case of the absence, sickness, deetiL, or other disa- 
bility of the clerk, such deputy shall perform the duties of such clerk, 
and receive the same compensation as the clerk would have been entitled 
to receive fherefoi-." This section is the authority by which township 
clerk appoints the deputy. The only instances in which the deputy is 
entitled to act are the abs«ice, or sickness, or death, or other disa- 
bility of the clerk. 

It will be noted that while tlie township cleric is required to give a 
bond, the deputy clerk is only requii-ed to take an oath of office. There 
is no qneation in my mind about the authority of the deputy clerk to 
perform all the clerical duties of the township clerk himself in case of 
absence, sickness, deiith, or other disability of the clerk. Any ques- 
iion on this point has been definitely settled by the Supreme Court 
in several cases. 

The question remaining is as to the right of the deputy to sit as a 
member of the township board and vote thereon in the absence of the 
clerk. Section 2342 above quoted states. "Such deputy shall perform 
the duties of such clerk and receive the same compensation as the clerk 
would have been entitled to receive therefor." 

AVhile the deputv is empowered under the statute to perfg^m the 
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duties of the township clerk in case of abBence, sickness, death or other 
disability of the township clerk, this does not in my judgment anthorize 
the deputy to sit as a member of the township board. The statute it is 
true provides that the clerk shall be a member of the township board, 
and it is the duty of the clerk to sit as a mwnber of that board. How- 
erer, when the clerk sitB as a member of that board, he is not in my 
judgment performing a duty as clerk of the township. The duty per- 
formed by the clerk when he sits as a member of thje township board 
is a duty performed by him as a member of that board, and not a duty 
performed by him as township clerk. The statute does not authorize 
the depu^ to act in place of the township clerk, except as to duties per- 
formed by him as township clerk. When the township clerii acts in an- 
other capacity as a monber of the board, the deputy is not authorized 
to act for him iu case of absence, sickness, death or other disability 
of the clerk. 

Bespectfully yours, 

FRAJIZ C. KUHN, 
La-go. Attorney QeueraJ. 



T.\XATION. TOWNSHIP OFFICERS. ACT 174, P. A., 1911. TTn- 
der the provisions of Act 174, Public Acts, 1911, soldiers, sailors, etc., 
are not allowed an exemption of more than 40 acres, and then only 
when occupied as a homestead. A member of a township board can- 
not become bondsman for a commiseiMier of highways. A member 
of a board of education cannot at the same time act as commissioner 
of highways. 

May 23, 1912. 
Mr. Thomas Canarty, Supervisor, Gulliver, Michigan : 

Dear Sir-I have your letter of the 6th inst., in wbieh yon ask; 

1. Whether soldiers, etc., under Act 174 of the Public Acts of 1911, 
can have more than 40 acres of land exempt from taxation. 

2. Whether a member of the township board can be bondsman for 
the commissioner of highways. 

3. blether a member 6f the Board of Education can at the same 
time act as highway commissioner. 

In reply to your first question will state that tiie exemption pro- 
vides for in the 11th subdivision of Section 7 of the general tax law 
as amended by Act 174 of the P. A. of 1911, with respect to a home- 
stead, is limited to one lot and its appurtenances or the equivalent 
thereof, where such homestead is within a town, city or village plat. 
\Miere the homestead is outside of snch a plat it cannot exceed the 
40 acres upon which the dwelling house stands. Where the person 
claiming the exemption is the owner of taxable property, which together 
with the value of the hmnestead exceeds the sum of f3,000, no exeinption 
is allowed. Of course, you will understand that the exemption does 
not apply in any event except where the homestead is owned and oc- 
cupied as such by the person claiming the exemption. 

In reply to your second question would say that it is improper for a 
m(tmber of the township board to be a surety on the bond of the cwn- 
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missiouer of highways. There is always the poesibility that the town- 
ship board might be required to proceed against the commissioner and 
his surety, and the board onght not to be placed in the position of 
being compelled to proceed against one of its m«nbers. 

In answer to yonr tliii'd r|uestion, will state that I am informed by 
the State Superintendent of Public In&truction that all of the town- 
ships in Schoolcraft County have adopted the township unit school sys- 
tem, and this doubtless includes your township, so I assume yoa refer to 
a board of education as described in Act 176 of the Public Acts of 1891, 
as amended, in Act 154 of the Public Acts of 1903, I call your atten- 
tion to Sec, 2 of this act as amended, which provides in part as follows: 

"The qualifications of voters and the conditions of eligibility for office 
holding shall be the same as provided in the g^ieral school laws." 

In connection therewith, I also call your attentitm to Section 21 of 
Act 117 of the Public Acts of 1909, "An act to provide for the organiza- 
tion of township school districts in the State of Michigan," which pro- 
vides in part as follows: 

"The several township officers sdiali be ineligible to election as mem- 
bers of the Board of Education during the term for whidi they were 
elected and any votes case for such township officers for moubers of the 
Board of Education shall be void." 

It is my opini<Ht that the part of the sectiwi quoted governs the ques- 
tion involved, and that the two offices are interchangeably incompatible. 
Very respectfully yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General, 



SCHOOL LAW. QUALIFIED VOTERS. VOTING TO BOND. 
CHANGING SCHOOL SITE. 1. On the question of voting to change 
a school site, any school elector is entitled to vote. 2. A soldier 
whose entire property is exempt from taxes under Act 174, Public Acts 
1911, cannot vote as a taxpayer. 3. On the question of voting to 
bond a school district for a new school house, only actnal tazpayere, 
being school electors are entitled to vote. 

May 23, 1912. 
Mr. Charles H. Kavanagh, Attorney at Law, Berrien Springs, Michigan : 
Dear Sir — I have your letter of the 15th inst. in which you state: 
"School District No. 1, Oronoko Township, Berrien County, wish to 
vote for the authorisation of f 15,000 worth of bonds, to be used in ob- 
taining money to build a new school house, under the provisions of Act 
No. 12 of the Public Acts of 1911. They also wish to vote upon the 
question of changing the school site, as provided by Act No, 75 of the 
Public Acts of 1905. Who are 'qualified voters' in such last mentioned 
case? I call your attention to Section 4662 of the Compiled Laws, be- 
fore amendment and also the same section as amended by Act No. 83 of 
the Public Acts of 1909. Can a parent or guardian who is not a tax 
payer vote on the bonding question? Can he vote on the question of 
changing the site? I would suggest that voting for or against the 
bonds is not a question directly involving the raising of mon^'bj.tfuri^ 
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since there must be a tax each year voted to pay the interest oD the 
bonds. I also call your attention in this connection to Section 4663 of 
the Compiled Laws, which prescribed the oath upon a chaDenge." 
In reply thereto, I wish to advise you: 

1. On the question of who are qualified to vote on changing a school 
Bite, tbe Attorney General has heretofore ruled that any one having the 
general qualiflcationa of a school elector, is entitled to vote. 

2. A soldier who has property which is wholly exempt from taxation 
under Act 174 of the Public Acts of 1911, cannot vote as a tax payer; 
he might however, be still qualified to vote as a school elector on any 
proposition where the vote is not limited expressly to tax payers. 

3. I have examined carefully the question as to who are 'qualified 
voters' with reference to voting to bond a school district for a new 
school house, and I am unable to escape conclusions, first, notwithstand- 
ing your argument, a vote to bond a school district is equivalent to a 
vote to raise money by taxation, and second, that being such, only 
actual tax payers, having the other qualifications of school electors, are 
entitled to vote thereon. 

Respectfully yours, 

FKANZ C. KUHN, 
P-g-o. Attorney General. 



COUNTY ROAD SYSTEM. BOARD OF COUNTY ROAD COMMIS- 
SIONERS. BONDING. County road system must be established 
under the terms of Act 283 of the Public Acts of 1909 as amended by 
Act 148 of 1911. A board of County Road Commissioners must be 
elected; the Board of Supervisors cannot appoint a Road Commis- 
sioner. 

The authority to bond given to counties by Act 228 of 1911, includes 

the power to raise money by a tax for the same purpose. 

May 29, 1912. 
Mr, Louis H, Fead, Prosecuting Attorney, Newberry, Michigan : 

Dear Sir — I am in receipt of your letter of May 18tb, in which you 
ask for my opinion on the following questions: 

"1. Luce County is a county of less than thirty surveyed townships. 
The County road system was abolished at the election this spring, for 
the reason that, as it was working, it was of no benefit to the county. 
However, it is desired to re-establish the County road system with one 
commissioner, to be appointed by the board of supervisors, if possible. 

P. A. 1911, page 234, provides that the election of county road com- 
missioners in such counties as ours is mandatory. Would the Board of 
Supervisors have the power under P. A. 1909, pages 796, 797, to pass a 
law permitting the Board to appoint one commissioner, in case the 
system should be re-established? If not, is there any way in which this 
result can be obtained without the necessity for a special act of the 
Legislature? 

2. P. A. 1911, page 398, Act 228 provides for counties bonding for 
the purpose of buying lands for fair purposes. It is proposed to sub- 
mit that question to the people of this county at the general election in 
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the fall. The amount we desire to raise is so small, however, being 
about |3,500 that it can readily be talteo care of in one year's assessment 
without becoming a burden. You will notice that permission does not 
seem to be given to raise the money by tax but only to borrow and issue 
bonds. Could the money be raised by tax, by being submitted to the 
people?" 

In answer to your first question would say that if your county wishes 
to re-establish the county road system, it must do so under the terms of 
Act 283 of the Public Acts of 1909 as amended by Act 148 of the Public 
Acts of 1911, Section 6 of Act 283 as amended provides for the election 
of a board of county road commissioners by the jwople of the county. 
The Board of Supervisors would be without authority under Act No. 
322 of the Public Acts of 1909, to take any action in conflict with the 
provisions of Act 283 as amended, and would be without authority to 
pass a law permitting the Board to appoint only one commissioner, I 
know of no way which thi& result could be obtained under the existing 
law, and under the new constitution a special act of the legislature 
could not be passed. 

In reply to your second question would say that, in my opinion, Act 
228 of the Public Acts of 1911 authorizes the Imard to raise money by 
taxation in the first instance for the purposes stated, provided the 
question is submitted to the electors as provided by the act. The act 
authorises the boards of supervisors of the several counties, "to borrow 
not to exceed twelve thousand dollars, and to issue bonds therefor," 
for the purposes therein stated. In my opinion, the power thus con- 
ferred to borrow and issne bonds includes by necessary implication the 
power to levy a tax for the same purpose if it is desired to raise the tax 
in one year instead of borrowing and issuing bonds to be paid at a later 
date. 

Respectfully yours, 

FRANZ C. KUHN, 

W-g-o. Attorney General. 



SCHOOL LAW. TOWNSHIP UNIT SCHOOL SYSTEM. PROCEED- 
ING TO ORGANIZE AFTER A VOTE. After a township has voted 
to adopt the township unit system, it is then mendatorj' upon the town- 
ship boai-d to proceed to electirm of a township school board and to 
carrj- out the other provisions of Act 117, Public Acts of 1909, as 
amended, relating thereto, notwithstanding a petition has been filed 
to have the question resubmitted, 

3Iay 29, 1912, 
Mr. James H. Noble, Justice of the Peace. Richland, Michigan: 

Dear Sir — I have your communication of the 37th inst., in which yoa 
state, "At the April election last spring the township voted to adopt the 
township unit school system by a vote of 116 against and 119 for the 
proposition. Now those who opjMised the system ai-e circulating a peti- 
tion among the school electors of the township asking the to^-nship 
board to refrain from calling the election for the organizing of the town- 
^ip district in July, and asking the board to resubmit the question next 
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spring," You desire to know what are the rights and duties of the town- 
ship board with regard to the petition aad whether the law is mandatory 
so that the election to be held in July must be held notwitlistanding this 
petition. 

In reply thereto will state that this subject is necessarily governed 
by Act 117 of the Pnblic Acts of 1009, as amended in Act 143 of the 
Public Acts of 1911, Section 1 of this act provides for the manner of 
submitting the question of changing any oi^anized township into the 
single school district. I quote from Section 11 as follows: 

"Whenever a majority of the qnalified school electors of any township 
votes in favor of the organization of any township into a single school 
district it shall be the duty of the township board to call a township elec- 
tion for the second Monday in July, at which election the trustees for 
the township school district shall be elected by the qualified school 
electors of such township." 

In view of the language of this section, I am unable to escajie the con- 
clusion that after the proposition has been submitted and carried by a 
majority of the school electors of such township voting at such election, 
it is then mandatory upon the township board to proceed to the election 
of the township school board and to carry out the other provisions of 
the act. 

The petition which you mention cannot change the fact that the town- 
ship had already voted upon the proposition, nor will it relieve the town- 
ship board from its duties with respect to the proper organization of 
the township school district. As a matter of fact, I do not find any 
provision in this act by which the question could be resubmitted, 
Verv respectfully yours, 

FRANZ C, KUHN, 

P-g-o. Attorney General. 



SCHOOL LAW. COUNTY NORMAL TRAINING SCHOOL. ELFX7- 
TION TO ESTABLISH. Before a county normal school can be estab- 
lished in any district, such district must hold an election at which 
the question of the establishment of such normal school shall be sub- 
mitted to the electors. The board of education cannot determine the 
question for the district. Act 241, Public Acts of 1903, construed. 

May 29, 1912. 
Mr. T. H. Gillis, City Clerk, Traverse Oitj', Michigan: 

Dear Sir — I have your communication of the 24th inst. in which you 
state, "In the matter of establishing a county normal training school, 
do you consider it would be necessary to hold a special election in the 
city to make it legal or do you hold that the board of education have 
jurisdiction in this matter?" 

In reply thereto I call your attention to Section 1 of Act 241 of the 
Public Acts of 1903, which provides in part as follows : 

"Upon the notification by the board of education of a district in a 
county not having a State normal school within its borders, that the 
district and the board of snpervisors of the county have voted to estab- 
lish a county normal training class, the State Superintendent of Public 
Instruction may, subject to the provisions herein named, grant, permis- 
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sion to establish, maintain and control a county nonnal training class 
for the purpose of giving free instructioD and training in the priociples 
of education and methods of teaching to residents of the county," 

It has heretofore been the practice of the State Superintendent of Pub- 
lic Instruction to provide a blank notice, a copy of which ia enclosed, 
which shows on its face that the question of establiBhing the county 
normal training class has been submitted to the district and a vote taken 
thereon. The construction placed upon Section 1 by the Superintendeot 
of Public Instruction is that a vote of the electors of the district is essen- 
tial and not merely the action of the board of education. It is my 
opinion that ttis construction is correct, and I would therefore advise 
you that it would be necessary to submit the question of establishing a 
county normal training class in Traveree City to the vote of your school 
district. Very respectfully yours, 

FRANZ C. KUHN, 

Pg-o. . Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT BY AFFIDAVIT. 
Names of voters who enroll by affidavit cannot be counted on nomina- 
tion petition unless they appear upon the enrollment. 

May 29, 1912. 

Mr. J/eo Weadock, Attorney at Law, 402 Bearinger BIdg., Saginaw, Mich- 
igan : 

My Dear Sir — Your communication of May 20th directed to Mr, Lawler 
is i-eceived. The inquire- presented is whether those persons who enroll 
by affidavit under authority of Section 4 of the primary electiwi law are 
entitled to sign nomination petitions. 

In reply thereto would say we have not rendered any opinion upon 
this proposition. It occurs to me, however, that it would be difficult to 
prescribe a i-nle that would authorize counting such names npaa a nomi- 
nation petition. There is some question whether the clerk who receives 
the affidavit of enrollment has authority to enroll the name at the time 
the affidavit is presented or whether the affidavit should be retained until 
election day when it shall be duly enrolled by the board. If, as a matter 
of fact, the name actually appears in the enrollment, there is no question 
but it should be counted upon a nomination petition. If it does not it 
cannot be counted. 

In case of nomination petitions being passed upon by the Secretary of 
State such names cannot be counted owing to the fact that the name of 
a person when enrolled by affidavit will not appear in the enrollment in 
the hands of the Secretary of State until subsequent to the primary elec- 
tion. Verv respectfully, 

' FRANZ C. KUHN, 

L-k-o. Attomev General. 
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PKIMABY ELECTION LAW. CHANGE OF PARTY AFFILIATION. 
An enrolled voter may change his party affiliation only <mi enrollment 
day. 

May 29, 1912. 
Mr. H, G, Smith, L'Anse, Michigan: 

Dear Sir— I have your communication of May 23d which reads as fol- 
lows: 

"Under Section 4, Act No, 279, Public Acts of 1911, ia it your opinion 
that a voter who is enrolled either on the last Saturday in January or 
the first Monday in April has still an opportunity to change his partly 
affiliation by affidavit up ontil the two montha preceding any primary 
election?" 

In reply thereto would say an enrolled voter may change his party 
affiliation only on an enrollment day. See Section 11 of the general 
primary election act. A person who was enrolled either on the last 
Saturday in January or the first Monday in April cannot change his 
party affiliation by affidavit. 

Tours respectfully, 

FEANZ C. KUHN, 

L-k-o. Attorney General. 

PRIMARY ELECTION LAW. NOMINATION PETITION. A peti- 
tion signed by more than four jiercent of the enrolled voters is not 



May 29, 1912. 
Mr. Geoi^e W. Eldridge, Bunyea, Wexford Co., Michigan: 

Dear Sir — I have your communication of May 21st. You ask if a 
petition which contains more than four i»er cent of the enrolled voters 
is thereby invalidated. 

In reply thereto would say that I am inclined to think that an excess 
of names would not invalidate the petition. I may say, however, that it 
is unlawful for any candidate to procure more than four percent of 
enrolled voters upon Domiuation petiUom. 

Yonra respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 
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PRIMARY ELECTION LAW. PICTURE ADVERTISING. A candi- 
date cannot advertiee by means of a picture on a slide in a theatre 
or upon a canvas. 

May 29, 1912. 
Hon. Riley L. Crane, Jndge of Probate, Saginaw, Michigan: 

5fy Dear Judge — I have your communication of May 24th, in which 
yon aBk: 

'■Can one rnn a picture apiHiratus thmwinp on canvas the photo of a 
candidate for local office, or any Tvords boosting his candidacy during 
the campaign according to the new primary law?" 

In reply thereto would say we have construed Section 48 of the gen- 
eral primary election act to prohibit any candidate from advertising 
his candidacy by means of a picture or advertisement on a slide in any 
theater or upon any canvas. 

Respectfully, 

FRANZ C. KUHN, 
L-k-o, Attorney Qeneral. 



PRIMARY ELECTION LAW. ENROLLMENT OF VOTER. A voter 
may enroll at any time by affidavit. 

May 29, 1912. 
Hon. Andrew L, Beuel, Judge of Probate, Petoskey, Michigan: 

Dear Sir — I have your communicati(Mi of May 20, which reads as 
follows : 

"The question has been Rsked me if a pers<Hi now on the enrollment 
book can go before the township clerk and ask to be re-enrolled and 
change his party affiliations, any time before June 26th, next. Will yon 
kindly give me your opinion?" 

In reply thereto would say it is assumed from your communication 
that the person in question was heretofore enrolled as a member of a 
particnlar political party but that he has not been enrolled under the 
provisions of Act 279 of the Public Acts of 1911. If this is true he 
may enroll by affidavit to be filed with the township clerk at any time 
before June 27th and can enroll as a member of any political party re- 
gardless of his past political affiliation. 

Yours respectfully, 

FRANZ C. KUHN. 

L-k-o. Attorney General. 
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PRIMARY ELECTION LAW. CHAKGE OP PARTY AFFILIATION. 
An enrolled voter may cbange bis aJEliation only upon an enrollment 
dav. 

May 29, 1912. 

Mr. W. L. Johnson, Township Clerk, Fenton, Michigan: 

Dear Sir — I Tiave your c<miniunicatiou of May 28th, in which you 

a«k whether voters who were enrolled in January or April may change 

their party affiliation. 
In reply thereto would say they may change their party affiliation 

but only upon a re^lar enrollment day. There will not be another 

r*^lar enrollment day until Jauoary of neit year. 

Yonre respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 



MORTGAGE TAX LAW. The term mortgage includee executory con- 
tracts for sale of land. Mortgages or contracts given after January 
1, 1912, not enforcible until tax paid. Contracts and mortgages gifen 
after January 1, 1912, not subject to taxation under ad valorem system. 

May 29, 1912. 
Mr. H. A. Banford, Attomey-at-I^w, Mt. Pleasant, Michigan : 

Dear Sir — Yonr letter of the 23th inst. received and contents noted. 
You wish to be advised with respect to assessing a land contract given 
April 8th, 1912. for f25,000. You state that this land contract has not 
been recorded, and the specific tax nnder Act 91 of the Public Acts 
of 1911, has not been paid. You wish to know if the same is taxable 
under the ad valorem system. 

In reply thereto would say that the term mortgage in Act 91 of 
the Public Acts of 1911, includes executorj' contracts for the sale of 
land, etc. The contracts or mortgagen given after January- 1st, 1912, 
are not enforcible until the taxes provided for by said act have been 
paid. COTitracts and mortgages given after January 1st, 1912, are no 
longer subject to tlie assessment under the ad valorem system. 
Respectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General, 



MORTGAGE TAX LAW. MORTGAGE SECURING PAYMENT OF 
ANNI'lTY. COMPUTATION OF TAX. 

May 29, 1912. 
Mr. W. A. Shinkman. Norris Building, Grand Rapids, Michigan: 

Dear Sir — Your letter of the 27th inst. received and contents noted. 
It appears in yonr communication that for the purpose of settling an 
tKtatcaii annnily of ^IHIO to the widow which by will wjit' niiidc alien upon 
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the real estate »f the deceased is secured bj real estate mortga^ Thia 
mortgage was presented to the Register of Deeds for record and 
open his refusal to record the aame without a certificate showing the 
payment of tax under Act 91 of the Public Acts of l&ll you wish to be 
advised as to the correctness of his poeition. 

In reply thereto would eay that annuities are subject to taxation un- 
der subdivision 2 of Section 8 of the general tax law,, and their true 
cash values are determined by means of the Northampton Table, as found 
in Cheever's Law and Practice of Probate ConrtB, 3rd Revised Edition, 
page 582. 

It is my opinion that in order to relieve thia annuity from taxation 
under the general tax law a mortgage securing payment of the same 
would have to be recorded and the tax paid under Act &1 of Hie Public 
Acts of 1911. The proper course of procedure would be to file with 
the County Treasurer an affidavit showing the amount of the annuity, 
the age of the person to whom the annuity is payable, and a computa- 
■ tion of its true cash value under the Northampton Mortality Table. 
If this computation is correct, the County Treasurer should accept the 
tax under Act 91 of the Public Acts of 1911, based thereon and issue , 
the requisite tcj;eipt therefor, which would entitle the mortrage to 
record. 

Kespectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 



MORTGAGE TAX LAW. Mortgage given to correct defect in an exist- 
ing mortgage not taxable, but where prior mortgage is dischai^ed and 
new mortgage given after January 1, 1912, mortgage tax mast be 
paid without regard to fact that tax was paid on mortgage dischai^ed. 

May 29, 1912. 
Mr, Arthur H, Ryail, Attorney at Law, Escanaba, Michigan : 

Dear Sir-— Your letter of the 27th inst. i-cceived and contents noted. 
You state that: 

"On March 11th. 1912. I as administrator of the estate of Frank W. 
Dahlgren executed a mortgage to Minnie A. Rowells for $995.86, cover- 
ing certain property in this city. This mortgage was made pursuant to 
an order of the Probate Court of Delta County. This property was 
owned by four children, two of whom were of age, and two of whom 
w¥re infants. On tlie same day that I executed this mortgage as ad- 
ministrator, the two lieira wiio were of age executed a mortgage to the 
same mortgagee, covering the same property, and for the purpose of 
securing the same indebtednes.'s. This mortgage was executed solely 
for tlie purpose of avoiding any ]K»ssible qiieNtion on the part of the 
heirs who were of age, and secured no additional moneys and covered 
no other property." 

It also appears that the tax under Act 91 of the Public Acts of 
1911 has been paid upon the mortgage executed by you as administra- 
tor, and tlie same recorded in the office of Register of Deeds. The ques- 
tion you submit relates to tlie authority of the Register of Deeds to 
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record the mortgage given by the two heirs without the paymeot of an 
additional tas xinder said Act 91. In the latter part of Section 3 of 
said Act 91, Public Acts of 1911, provision is made for the recording 
of a mortgage without the certificate of the County Treasurer, where 
such mortgage is made: 

"To correct or perfect a mortgage previously recorded on which the 
charges imposed by this act have been paid, if uo new or additional 
indebtedness is created thereby." 

It is my opinion that under the facts as stated by you, the mortgage 
given by the heirs woulit be entitled to record under that provision of 
the act last above quoted without the certificate of the county treasurer 
if all of the facts as indicated by you are shown by the mortgage itself. 
The statute does not make provision for filing an afiidavit ehowing such 
facts in this instance, and it is my Oipinion that the mortgage should 
fully show on its face that it was given to correct or perfect a mortgage 
previously recorded on which the charges imposed by said act have been 
paid, and that no additional indebtedness is created thereby. 
Respectfully yours, 

FEANZ C. KUHN, 
. M-g-o. Attorney General. 



PBIMAHY ELECTION LAW. CHANGE OF PARTY AFFILIATION. 
A voter cannot change his party afSliation by afSdavit. 

May 31, 1912. 
Mr, Eli G. Jackola, Calumet, Michigan : 

Dear Sir — I have your communication of May 28. In reply thereto 
would say a person cannot change his party affiliation by afQdavit, Any 
person who has been enrolled either on the 27th day of January or the 
Ist of April of this year cannot change his party affiliation prior to the 
August primary. 

Yours respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 

PRIMARY ELECTION LAW. CHANGE OF AFFILIATION. An 
enrolled voter cannot change his party affiliation only upon enroll- 
ment day. 

May 31, 1912. 

Hon. Martin H. Holcomb, Pierson, Michigan : 

Dear Sir — -I have your connmunication of May 30th, in which you ask 

whether a voter who enrolled in April may change his party affiliations 

so that he may vote at the August primary. 

In reply thereto would say a person can change his party affiliation 

only on a regular enrollment day. There will be no enrollment day 

prior to the August primary. Accordingly he cannot change his party 

affiliation. 

Yours respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney Oenaral. 
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PRIMARY ELECTION LAW. MINOR. A person who becomes of age 
prior to the August primary may be ^irolled on primary election 
day. 

May 31, 1912. 
Mr. P. S. Verbeck, Pentwater, Michigan : 

Dear Sii- — I have your communication of May 28th. In reply thereto 
would say a minor who becomes of age prior to the August primary 
election day may be enrolled on primary election day by the board of 
primary election inspectors. 

Yours respectfully, 

PRANZ C. KUHN, 
L-k-o. Attorney General. 



PRIMARY ELECTION LAW. ENROLLMENT BY AFFIDAVIT. 
NOMINATION PETITION. The names of voters who enroll by 
affidavit cannot be counted on nomination petitions if such names 
did not appear upon the enrollment list. 

June 5, 1912. 

Mr. Andrew F. Schumann, County Clerk, Allegan, Michigan: 

Dear Sir — I have your communication of June 3d, in which you refer 
to the fact that voters could enroll under the provisions of the primary 
election law on the last Saturday in January, on township meeting day 
and that they may enroll by affidavit up to> and including June 25. 
That the first two enrollments were returned to jou that you have no 
record of the people that have been enrolled by affidavit. You state: 

"I have today received the petition of a candidate for county office. 
I checked it over and find about one-half of the names on his petition 
to be enrolled at the first two enrollments but of course, they may be 
enrolled by affidavit. Please advise me what I am to do in this r^ard. 
Shall I notify the candidate that his petition is defective, or is there 
some way I can obtain a list of all persons enrolled by affidavit?" 

It is my opinion that in view of the facts stated by you you should 
inform the candidate that his petition is defective. The fact that voters 
may by affidavit become entitled to participate in the August primary 
election does not necessarily mean that their names may he counted 
upon a nomination petition, and especially in view of the fact that their 
names do not appear upon the enrollment list. 

Very respectfully, 

PRANZ C. KUHN, 

L-k-o. Attorney General. 
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PRIMARY ELECTION LAW. PICTURES. PRINTED PAMPH- 
LETS. It is unlawful to use a picture that is more than one and one- 
half incliee in lengtli by two inches in height. A printed pamphlet 
may be used if it is not more than 2% inches in width by 1 inches in 
length. 

June 5, 1912. 
Hon. H. P. Baker, Weadock, Cheboygan Co., Michigan : 

Dear Sir — I have your communication of June 2d directed to Mr. 
Lawler, in which you ask whether under the primary election law the 
use of a picture more than two inches in length by one and one-half 
inches in ■width is prohibited, and also if you may send out printed 
matter in a pamphlet form relative to your candidacy for nomination. 
In reply thereto would say your attention is directed to Section 48 
of the general primary election law, which provides in part that: 

"It shall be unlawful for any person " • • • to print or cause 
to be printed, pay op cause to be paid for printing, circulate or dis- 
tribute, or cause to be circulated or distributed, any campaign cards, 
handbill, banner, poster or other advertising matter larger than two 
and one-fourth inches in width by fonr inches in length except postal 
cards and letters, or which contains any lithograph, half-tone engraving, 
photograph or other likeness of himself, which likeness is larger than 
one and one-half inches in width by two inches in heighth," etc. 

The foregoing language is self explanatory. It is unlawful to use a 

picture that is more than l^i inches in width by two inches in height. 

Printed matter may be submitted in pamphlet form provided that the 

pamphlet is not more than 2'/i inches in width by four inches in length. 

Trusting the foregoing sufficiently advises you, I remain 

Very respectfully, 

FRANZ 0. KUHN, 
L-k-o. Attorney General. 



PUBLIC DOMAIN COMMISSION. FORM OF OPTION CONTRACT 
FOR PROSPECTING. ETC., OF PUBLIC LANDS FOR OIL. ETC. 
LEASE OP STATE OIL OR GAS LANDS. TERMS. Form of con- 
tract drawn by the Public Domain Commission, for leasing public 
lands, under the control of the Public Domain Commission, to pros- 
pectora for oil, gas, etc., examined and apim>ved as to the form only, 
and not as to the terms. Not adyisable to incorporate the exact terms 
of the lease, after oil, etc., has been discovered, but the public interests 
would be Ijettar conserved by leaving the terms open for adjustment. 
The commission should obtain all the information possible from out- 
side sources before making a contract with prospectors or leesees. 

June 6, 1912. 

Hon. A. C. Carton, Secretary Public Domain Commission, Lansing, 

Michigan : 

Dear Sir — Your letter of the 23rd inst, received and contents noted. 

As per your request I am enclosing you draft of option agreement which 

is approved by this department as to form only. This option agreement 
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was drafted in accordance with your request for the consideration of 
the Public Domain Commission in relation to the proposition to con- 
tract for the prospecting and exploration of certain lands under the 
control of the Public Domain Oommiesion and belonging to the State 
of Michigan or whwe mineral rights have been reserved by the State for 
oil, gas, etc. This draft of option agreement also contains a form of 
lease in full to be entered into between its contracting parties in the 
event that the petroleum products or gas should be discovered in paying 
quantities. 

I desire to say at the outset that I in no way approve of the various 
covenants and agreements as contained in such draft or contract except 
as to their form. The question of advisability of entering into such a 
contract is one primarily for the Public Domain Commission to deter- 
mine. It is my judgment, however, that the form of lease to be entered 
into should not be incorporated in fnll in the option agreement. It is 
not unlikely that in the event of the discovery of petroleum products or 
gas in paying quantities, certain conditions might arise which are un- 
foreseen at this time, with respect to which, the State's interests should 
be carefully guarded in the lease Anally ejcecuted. The main provisions 
to be incorporated in the lease might be incorporated in the option 
agreement to explore, etc., but leaving other matters open for final agree- 
ment between the parties with respect to unforeseen conditions. 

I am also of the opinion that the draft of option agreement should 
contain some provision with respect to the extent to which the drilling 
operations should be conducted before abandonment. To illustrate: so 
far as I have been able to learn from those having practical knowledge 
of such matters, the underlying strata of rock which are known to carry 
petroleum products or gas in paying quantities are known as the Tren- 
ton rock, and unless petroleum products or gas is discovered in paying 
quantities before reaching that depth, the party conducting the opera- 
tions in order to have the exploration thorough should be compelled to 
drill through the Trenton rock before abandoning any of the land covered 
by the contract. 

In your communication of the 23rd inst. you wish me to advise the 
Public Domain Commission with respect to what I would deem to be a 
fair percentage for the State to receive for oil and gas, if any is found, 
providing the Public Domain Commission entered into an option agree- 
ment of the character referred to. In reply to this portion of your letter, 
I desire to say that I have no such practical experience which would 
aid me in making any such determination, or give any such advices. It 
is generally known that in various sections of the State efforts are beang 
made to secure options or leasee for the purpose of exploration and 
drilling on private lands with a view to discovering petroleum products 
or natural gas, as well as other minerals. This being true, it is my 
opinion that much valuable information could be acquired by the Pablic 
Domain Commission by delaying the making of any contract until after 
exploration of lands privately held. In any event, the Public Domain 
Commission should acquire alt information possible which would tend 
to aid the State officers in protecting the interests of the State before 
granting to any company or companies the exclusive rights to explore 
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the State lands, or any portion thereof, for the purpose mentioned under 
a contract containing the right to lease for productive pnrpoees. 
RcBpectfully yours, 

FBANZ C. KUHN, 
Ku-g-o-encl. Attorney General, 



COUNTY DRAIN COMMISBIONEE. TERM OP OFFICE. ELEC- 
TION IN iyi2. 1. A county drain commissioner elected in 1910 will, 
notwithstanding the provisions then existing in Section 1, Chapter 2, 
Act 118, P. A. 1909, which fixed the term of his office at four yearB, 
only hold ofQce until December 30, 1912. 2. Under the amendment 
in Chapter II, Section 1, Act I8i>, Public Acts 1911, an election of a 
county drain commissioner shall be held in every organized county in 
the State at the general elections in 1912. 

June 6, 1912. 
Mr. John W, Smith, County Drain Commissioner, Sandusky, Michigan: 

Dear Sir — I have your letter of the 31st ultimo, in which you ask for 
an opinion as to whether a county drain commissioner elected in 1910, 
will hold office for four or for two years. 

In reply thereto will state that while a drain commissioner elected 
in 1910 would be elected under the provisions of Section 1, Chapter 2, 
Act 118 of the Public Acts of 1909, which fixed the term of his ofiSce at ■ 
four years, he is now subject to the amendment of this section found in 
Act 185 of the Public Acts of 1911, which provides as follows: 

"At the regular biennial election to be held on the Tuesday succeeding 
the first Monday in November, 1912, and every second year thereafter, 
one county drain commissioner shall be elected in every organized county 
in this State by the qualified electors 'thei"eof. The term of office of such 
county drain commissioner shall begin on the first day of January next 
succeeding his election and continue for a period of two years thereafter, 
and until his successor shall be elected and qualified," 

As this office is not a constitutional one but was created by the Legis- 
lature, it is within the authority of the legislature to shorten the term 
of the office or to change it in any way they might see fit. 
Throop on Public Officers, pages 19, 311. 

It _is th«efore my opinion that the term of office of a county drain 
commissioner elected in 1910 will expire December 30, 1912. 
Very respectfully yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 
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TOWNSHIP OFFICERS. COMMISSIONER OF HIGHWAYS. FIL- 
ING OATH WITHOUT BOND. HOLDING OVER. DECLARING 
OFFICE VACANT. 1. Failure to file official bond does not ipso facto 
vacate the office of highway oommiBsionei-. 2. Where the commisslouer 
elect fails to qualify the former incumbent is entitled to hold over. 
3. While BO holding over there is no vacancy and township board can- 
not call a special election to elect a successor, 

June 6, 1912. 
Mr. William E. Stedman. Justice of. tlie Peace. Fennville. Michigau: 

Dear Sir — I have your letter of April 10th in which you state that in 
the recent election in your township you elected a commissioner of high- 
ways who is not a citizen; that he has taken his oath of office but has 
not filed his bond; that the outgoing commissioner declarcB that he can 
hold the office over foi- another yeai", whether the people want hia services 
or not. You resire to know whether or not the township board can call 
a special meeting, declare the office vacant and pi-oceed to appoint a 
new man to fill the vacancy. 

In reply I will advise you that if the person elected in .\pril proceeds 
to file his bond, he can hold the office until removed by special proceed- 
ings taken for that purpose. If he should be removed by a court, the 
office would become vacant and the township board would be authorized 
to make an appointment until an election could be held. 

If. however, the commissioner-elect declines to qualify by filing his 
bond, or signifles hia intention of not accepting the office, the question 
then arises as to whether a vacancy occurs, and what should be done. 
In this connection I call your attention to Section 2282, Compiled Laws 
1897, which reads: 

■'The commissioner of highways shall hold his office for one year, and 
until his successor shall be elected and qualified." 

This section means just what it says, so that at the present time, and 
during the failure of the commissioner-elect to qualify, the old commis- 
sioner holds over. 

Can the township board declare a vacancy? Section 1155, Compiled 
I^ws of 1897, provides as follows: 

"Every office shall become vacant, on the hapi^ening of either of the 
following events, before the expiration ef the term of such office: 

1. The death of the incumbent. 

2. His resignation. 

3. His removal from office. 

4. His ceasing to he an inhahitant of this state, or. if the office is 
local, of the district, county, township, city or village, for which he shall 
have been elei-ted or appointed, or within which the duties of his office 
are required to be discharged. 

a. His conviction of any infamous crime, or of any offense involving 
H violation of his oath of office. 

6. The decision of a competent tribunal, declaring void his election 
or appointment, or, 

7, His refusal or neglect to take his oath of office, or to give or renew 
any official bond, or to deposit such oath or bond in the mapner and 
within the time prescribed by law." liuhzoc ty ^jOOQ IC 
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These are the only provisions of a general aatare goyerDing the ques- 
tion of vacancy in office. In connection with the seventh subdivision, 
it has been held that this provision is directory only, and not mandator^', 
so that the failure to file an oath or bond does not ipso facto vacate the 
office. 

People V. Payment, 109 Mich. 553. 

It has also been held that there is no vacancy in an ofQce where there 
is any person qualified to hold and actually holding the same. In this 
case, the former incumbent is qualified to hold over, and as he is claim- 
ing his right, it is my opinion that no vacancy actually exists within the 
meaning of Section 1155 above quoted. 

Troop on Public Officers, page 419. 
Mechem Public Officers, Sections 126 to 130. 
Baxter v. Lattimer, 116 Mich. 364. 

It is also my opinion that the township board would not have the right 
to dftclare a vacancy under the circumstances. 

Inasmuch as the right to appoint a successor or to hold a special 
election in a township to fill a vacant office, depends upon whether or 
not there is a vacancy, it is my opinion that there exists in your case 
no reason for the holding of a special election, and no occasion for the 
appointment of a successor to the commissioner-elect. It is also my 
opinion that in the absence of any change of conditions the old com- 
missioner can hold over until your next April election. 

Very respectfully yonra, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 

PRDIARY ELE<'TION LAW. NEW PARTY. It is not clear whether 

a new party within the meaning of the primary election law would 

be one not heretofore in existence or one that had been in existence 

merely for local purposes. 

Jane 6, 1912. 
J. H. Shults, Manistee, Michigan; 

Dear Sir — I have your communication of recent date relative to the 
matter of ceHifying the names of delegates to a county convention under 
the primary election law. 

In reply thereto would say the latter portion of Section 18 of the 
primarr election law answers your inquiry. This was an amendment of 
1911 inserted for the purpose of making clear the matters referred to 
in my former conimnni cation to yon. 

In reply to your other inquiry would state that it is not entirely 
clear to me whether a new party within the meaning of the primary 
election law would be one not heretofore in existence or one that had 
been in existence merely for local purposes. I prefer not to pass upon 
this question at the present time. 

Yours respectfully, 

PRiNZ G. KUHN, 

Xrk-o. . Attorney General. 
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PEIMAKY ELECTION LAW. CHANGE OF PABTY APPILIATION. 
A person enrolled under Act 279, P. A., 1911, cannot be re-enrolled 
by the tovmship clerk or change his party affiliation except on r^alar 
enrollment day. 

June 6, 1912. 
Hon. A. L. Deuel, Judge of Probate, Petoekey, Michigan: 

Dear Sir — I have your communication of May 31ftt, which reads in 
part aa follows: 

"When I wrote my letter -I had in mind a person who had enrolled 
under the provision of Act No. 279 of the Public Acts of 1911, either 
at the JauuaiT enrollment or the April one. Can a person who has 
thus enrolled go now before the township clerk and ask to be again 
enrolled and change his party affiUatiwiB?" 
In reply thereto would say he cannot. 

Bespectfnlly yours, 

FBAUZ C. KUHN, 
L-k-o. Attorney General. 



MORTGAGE TAX LAW. YOUNG MEN'S CHBISTIAN ASSOCIA- 
TION BUILDING.- MORTGAGE ON. Does not come witbin ex- 
cepted cases. 

June 6, 1912. 
Mr. ITiomas H. George, Prosecuting Attorney, Port Huron, Michigan: 

Dear Sir — Your letter of the 15th ult. duly received, in which yon 
state that the County Treasurer of St. Clair county had asked yonr 
opinion relative to the taxation of a mortgage given by the Young Men's 
Christian Association of your city under Act 91 of the Public Acts 
of 1911. You state that the said association is incorporated for the 
usual purposes and owns its own home, and has dormitories which it 
rents for stated sums to persons wbo desire to live in the building. 

In reply thereto I desire to state that I have made a careful examina- 
tion of said Act 91 of the Public Acts of 1911, and do not find that 
the mortgage in question comes within any of the excepted cases men- 
tioned in thje statute. 

Respectfully yours, 

FRANZ C. KUHN, 

M-g-o. Attorney General. 
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STATE INSTITUTIOXS. CONTRACTS FOR COAL. It is tbe duty 
of the board of control of State institutions to advertise for bids 
for Michigan mined c<ial under Act 166 Public Acts of 1911. If the 
board determines that the Michigan mined coal offered is not adapt- 
able for use at the heating plant of the institution, the board has 
the authority to reject the bids for, Michigan mined coal and to con- 
tract for bituminous coal without the State, such contract, however, 
not to extend for a lc«ger period than one year, 

June 6, 1912. 
Dr. James B. Munson, Med. Supt., Traverse City State Hoepital, 
Traverse City. Michigan: 
I>ear Sir — I have your letters of May Slat and June 4th relative to 
contracts for coal for use at the Traverse City State Hospital, and I 
note what you Bay regarding the difficulty in securing coal mined from 
Michigan mines. 

For reply thereto I desire to say that under the provisions of Act 
166 of the Public Acts of 1911, it is the dn^y of every Board of Craitrol 
of every penal, reformatory, cbaritable or educational institution of the 
State ehai^ted with the duty to purchase bituminous coal for such institu- 
tion to solicit sealed bids for the coal to be purchased before contract 
for the supply of coal for the institution is entered into by the board 
and under the provisions of that act, it is the duty of the hoard to pur- 
chase bituminous coal produced by the coal mines of Michigan if it is 
possible to secure Michigan mined coal suitable for the purpose. Un- 
der the provisions of this act it is plainly the duty of the board to 
advertise for bids in accordance with the provisions of the statute. 

However, you will note that Section 1 contains the following pro- 
visions : 

"Providpjl. however. That if it is shown conclusively to said board 
that the price demanded for such Michigan mined bituminous coal 
. based upon the heat units is in excess of that at which bituminous coal 
mined without this State can be purchased, the adaptibility to condi- 
tions of the plant in which its use is considered being taken into con 
sideration, such boaM shall be permitted to contract for such bitumin- 
ous coal mined without this State, but no such contract shall be for a 
longer period than one year." 

While it is the duty of the Board to advertise for Michigan mined 
coal in accordance with the provisions of tiiis act, the exception above 
quoted gives to the board a certain measure of discretion in determining 
whether or not the Michigan mined coal offered by Michigan mines 
is adaptable to the conditions of the plant in which the same is to be 
used. If the Board in its discretion after due investigation of the mat- 
ter determines that the Michigan mined coal offered for use at tbe 
institution is not adaptable for use for the heating in the plant of the 
institution, it is my judgment that the Board has authority to reject the 
bids for Michigan mined coal, and to contract for bituminous coal 
without the State, such contract, however, not to extend for a longer 
period than one year. 

It«spectfully youTB, 

PRAJJZ C. KUHN, 
T/n-g-^ Attorney General. 
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BANKING LAW. The commissioner of the bankiDg department should 
not accept articles for the incorporation of a State bank which dis- 
close that one of the proiwsed incorporators as an executor of an 
estate subscribes for the shares in his representative capacity, 

June 6, 1912. 

Hon. E. H. Doyle. CtHnmissioner of the banking Department, I^nsing, 
Michigan : 

Dear Sir — I am in receipt of your communication of May 21st, in 
which you ask whether or not the Department should accept articles of 
incorporation for a State bank which disclose that one of the proposed 
incorporators is an exwutor of an estate and subscribes for shares in 
his representative capacity as executor. 

For reply thereto would say that Section 1 of the general banking 
law authorizes the organization of commercial banks fay any number 
of persons not less than Ave who may associate together for that pur- 
pose. The i>erBon8 bo associating are required to execute articles of 
incorporation which are approved by the Commissioner of the Banking 
Department. The act is silent u|K>n the subject of who may become the 
original incorporatora. By other provisions of the act each stockhold- 
er is liable for the benefit of the depositors to the amount of his stock 
at the par value thereof in addition to the stock, but it is expressly 
provided that persons holding stock as executors, administrators, guar- 
dians or trustees, and persons holding stock as collateral security, shall 
not be personally liable as ntoclcholders but the assets and funds in 
their hands constituting the trust shall be liable to the same extent as 
the testator, intestate, ward or person interested in such trust funds 
would he if living and competent to act. 

This provision, while rec<^nizing that stock in State banks may come 
into the bands of executors, administrators, guardians or trustees, does 
not in my judgment, authorize an executor or administrator to take_ 
part in the organizatitm of a State bank and subscribe for stock there- 
in as one of the original incorporators. It seems to me that in principle 
an executor or administrator would not have authority to bind the 
estate in this manner, and I am of opinion oonsecjuently, that under 
the provisions of the general banking law you should not accept arti- 
cles of incorporation for a State bank which disclose that one of the 
pi'op<)sed incoi-porators is an executor of an estate and subscribes for 
shares in his representative capacity. 

Yours respectfully, 

FRANZ C. KUHN, 

La-k-o. AttiHTiey General. 
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ATTORNEY GENERAL. INTERFERENCE WITH IX)GAL MUNI- 
CIPAL ACTION. The Attorney General will not interfere in muni- 
cipal affairs unless there is an abuae of corporate power involving a 
public and not merely a private grievance. 

June 6, 1912. 
Mr. Thomas M. Pojiiton, Attorney at Law, Jackson, Michigan: 

Dear Sir — ^Your letter of May 24th, relative to the matter of the com- 
plaint of Mr. John McDevitt of your city, against the Michigan United 
Traction Company in its action changing the schedule of its cars in 
the township of Summit in claimed violation of its franchise, reached 
me in due time. I have given the matter careful consideration, and in 
reply to your letter have to state as follows: 

I shall not undertake to pass upon the legality of the contract made 
by the Township Board with the Michigan United Traction Company, 
as yon, l)eing familiar with the facts and local conditions involved, 
are in a better position than I to determine that question. Assuming, 
however, that the contract made by the Township Board with the Trac- 
tion Company is invalid, it seems to me that the matter is not one 
calling for action on the part of the State of Michigan acting through 
the Attorney General. "■ The qaeetion involved is one wholly between the 
l)eople of Summit township and the Michigan United Traction Com- 
pany, and the action of the Township Board in making a modification 
and- change of former contract with the Traction Company is not 
such as to call for interference on-the part of the Attorney Qsneral in 
the local affairs of the township. 

The Snpreme Court of this State at an early date (Attorney General 
vs. Detroit, 26 Mich. 262, 266) laid down the mie that the Attorney 
General should not intervene in corporate affairs on behalf of the State 
unless the abuse of corporate power is of a substantial natiire and in- 
volves a public and not merely a private grievance; that the remedy is 
somewhat extraordinary, and that substantial grounds ought to appear 
to justify a resort to it. And the policy of the State during more re- 
cent years, as shown by legislative action and by the Revised Constitu- 
tion of 1909, has been to permit as little interference as possible with 
local municipal action, leaving questions of a purely local character to 
be settled by the people whom they most concern. 

Respectfully yours, 

I-RANZ C. KUHN, 

W-g-o. Attorney General. 
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PHYSICIANS AND SURGEONS " " REVOKING CERTIFICATE 
TO PRACTICE • • • STATE BOARD OF REGISTRATION 
" • • • DR. KENNEDY. * • Not advisable to attempt to re- 
voke a certificate of a medical practitioner ander a notice given abont 
eight years ago, at which time the right to revoke was contested in 
the courts, and after a decision in favor of the conRtitutionality of- the . 
act imder which proceedings were taken, no fiirtber attempt having 
been made to have said certificate cancelled, bnt on the contrary, the 
board of registration having continued to allow the physician to 
practice under an agreement that his advertisements should be cen- 
soi-ed by a member of the Board. 

Mt. Clemens, Mich., Jnne 8th, 1912. 
Mr, Hugh Shepherd, Prosecuting Attorney, Detroit, Mich. : 

Dear Sir — I have your communication of June 1st with reference to 
the proceedings instituted before the State Board of Registration in 
Medicine, against one James D. Kennedy of Detroit, for the purpose 
of revoking Mr. Kennedy's certificate to practice medicine and surgery 
in this State. 

For reply thereto would say that after Dr. Kennedy was cited to ap- 
pear before the Board to show cause why his certificate should not be 
revoked, he instituted a proceeding in court to restrain the Board from 
taking any action in the matter on the ground that the statute author- 
izing the revocation of certificates of registnition of physicians and 
surgeons was unconstitutional. July 23rd, 1906, the Supreme Count in 
the case of Kennedy vs. State Board of Registration in Medicine, 145 
Mich. 241. afSrmed the constitutionality of the statute. 

After the decision in this case was handed down by the Supreme 
Court, I am informed no further proceedings were taken in the matter 
by this department for the reason that Dr. Beverly D. Harrison, Secre- 
tary of the State Board of Registration in Medicine acting with Dr. 
Kennedy's attorneys undertook to censor the advertisements inserted 
by Dr. Kennedy in the public press, and it was our understanding that 
this course was satisfactory to the State Board of Registration in Medi- 
cine. That this department was so informed orally by Dr. Harrison. 
There was no reason why the State Board of Registration in Medicine 
should not have proceeded with the case against Dr. Kennedy if it had 
desired to do so. This department could not have prevented it, and I 
am advised was not consulted regarding the continuation of the proceed- 
ings by the State Board of Registration in Medicine, but was advised as 
above slated, that Dr, Harrison had undertaken to censor the advertise- 
ments, and that the Board was satisfied with this method of procedure. 
It would seem to me that it is somewhat late at this time to proceed 
to revoke Dr. Kennedy's certificate under the notice given in the case 
involving the constitutionality of the statute. That notice was given 
January !)th, 1!)()4, moi-e than eight years ago, and it may be that pro- 
ceedings lakcn at this late day based upon the notice given in- January, 
1904, would not l)e sustaineil, however, no statute has been called to 
my attention which would bar a proceeding to test the question. 
Respectfullv vours, 

FRANZ C, KUHN, 
Ku. Altorney\jQ«WWa|c 



ATTORNEY GENERAL. 



BOARD OP SUPERVISORS. BONDING. A board of Bupervisora 
may recoDBider action taken at one meeting at a regular); adjourned 
meeting, atich adjourned meeting being merely a continuation of the 
former meeting. The question of bonding a county ander Section 18, 
Chapter 14, of Act 283 of 1909, for the purpose- of building roads, can- 
not be submitted at the primary election held in August. 

June 11, 1912. 
Mr. Dwight H. Fitch, Attorney at Law, East Jordan, Michigan: 

Dear Sir — I am in receipt of your letter of June 6th in which you 
afik for an opinion relative to the following contained in your letter: 

"The County of Cliarlevoix adopted the county road system at the 
election held in April this year. A special meeting of the Board of 
supervisors was called and held the second week in April following>tbe 
election. A large number of citizens were disappointed because the 
Board at this meeting, did not submit to the electors the proposition 
of borrowing f350,000 for road purposes and the issuing of the bonds 
by the county therefor. At a mass meeting held at East Jordan shortly 
afterwards the petition contemplated by Sec. 17, Chapter 14 of Act 
283. P. A. 1909 was made and filed with the Clerk of the County, and 
was signed by upwards of twentv-fiiie freeholders. Accordingly a 
second meeting of the board of supervisors was called and held accord- 
ing to law, a full Board being present. On May 1st at this special 
meeting a resolution was adopted submitting the matter of bonding 
the County to the electors, according to the prayer of said petition. 
The date of the election was fixed for June 3rd, 1912. In fixing this 
date the provisions of Section 2493 of the 0. L. of 1897 requiring 
thirty days notice of the election for bonding the County were over- 
looked, and it was found impossible to post the notices in time. Upon 
my attention being called to this fact I advised that no further pro- 
ceedings toward the election be taken for the reason that difficulty 
would doubtless be experienced in selling the bonds. After pastiing 
the resolution on May 1st the Board adjourned until June 2.'>th, 1912. 

Question, can the Board at the adjourned special meeting to be held 
June 2i>tli reconsider tlie resolution adopted May 1st submitting the 
question of bonding the County and t!ien by amendment fix a later 
date for holding a special election ? I might soy Iiere that the jietition 
for the election was filetl with the Clerk more than six months before 
the holding of a general election. See Section 18 of Chapter 14. .\ct 
283, P. A. 1909. Again, may such election be called and held at the 
same time and in connection with the primary election in .Vugust. I 
note that this is being done in Shiawassee County." 

In answer to the firat question submitted would say that I know of no 
reason why the Board of Superx-isoi-s at the adjourned meeting held 
Jnne 25th canuo.t reconsider the i-esolution adopted May 1st. and by 
passing a new resolution fix a later date for holding a special election. 
If the Board was legally in session May 1st, and an adjournment was 
taken at that meeting until June 25th. the Board would be l^atly in 
session on the latter date, and could take any action which it could have 
taken at the previous meeting. 
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In answer to the second questioD submitted would say that the ques- 
tion of bondinjr tlie county could not be submitted to the voters at the 
election to be held in AugTist, Section 18 of Chapter 14 of Act 283 of 
the rublic Acts of 1909 provides that: 

"If a general election be held within six months of the filing of such 
a petition as is referred to above, the question of issuance of such bonds 
shall be submitted at such election, but if not, a special election for 
this question may be called by the board of supervisors." 

The term "general electioii" does not include the primary election 
to be held in August. Subdivision 19 of Section 50 of the Compiled 
Laws of 1897 provides that in the construction of the statutes of this 
State, the words "general election" shall be conBtmed to mean the 
election required by law to be held in the month of November. And 
Section 56 of Act 281 of the Tublic Acts of 1909. the General Primary 
Election Law, as amended by Act 279 of the Public Acts of 1911, pro- 
vidffi in part that : 

Such primary- election day shall not be deemed an election day or a 
holiday for any purpose except as indicated in this section." 

The only purpose indicated in the section for which such primary 
election day is to be deemed an election day is with respect to the sale 
of intoxicating liquors, and the act itself therefore states that for other 
purposes the primary election day is not to be considered an "election 
day." 

Respectfully youra, 

FRANZ C. KUHN, 

W-g-o. Attorney General. 



MORTGAGE TAX LAW. Mortgage given to correct defect in an exist- 
ing mortgage not taxable, but where prior mortgage is discharged and 
new mortgage given after Januai-y 1. 1912, mortgage tax must be jMiid 
without regard to fact that fax was paid on mortgage discharged. 

June 11. 1912. 
Mr. J. F. Hammond. Whittaker, Michigan: 

I>«ir Sir — Your letter of the .Ith inst. received and contents noted. 
You state that a niortgsige was given u)H)n which the tax under Act 
91 of the Public Acts of 1911 was paid. Ity i-eason of the fact that a 
mistake was made in the description, Ihis mortgage was discharged and 
a new uiortgjige given. You wish to know if the tax would have to be 
piiid on this new mortgage in oi-der to have it recorded under Act 91 
of the Public Acts of Iflll. 

In reply thereto will sny that if the old mortgage had not been dis- 
cbai^ed and a new mortgage had been given for the pnrjK>«e t)f correct- 
ing the dcscrij»tion in the old mortgage and these facts fully api>eared 
on the face of the new mortgage, the law provides tliat the same might 
be recorded without the payment of an additional tax. I'nder the rir- 
cumstancPR. however, I can see no way under the statute which would 
permit the ii'oonling of the new nicirtgagc without the i>ayment of the 
tax prescribed by the act. 

Respectfully vours. 

FRAXZ C. KI'HX. , 

M-g-o. Attorn^ \Gei*«i^.le 
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SCHOOL LAWS. PRIMARY SCHOOL MONET. Unlawfnl to tmns- 
fer primary school money to the g^ieral fund to be used for incidental 
pnrpoHefl. 

Jnne 11, 1912. 
Dr. A. C. Dronillard, Wyandotte. Michigan : 

Dear Sir — I have your communication of June 8th. In reply thereto 
would say it is unlawful to tranefer the primary school money to a 
general fond to be used for incidental purposes 

Yoara respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 



SCHOOL LAW. CITIES OF THE FOURTH CLASS. ISSUANCE OP 
BONDS. Taxpayers including women who possees the other qualifica- 
tions luty vote upon the question of issuing bonds to build school 
houses m cities of the fourth class. 

June 28, 1912. 
Mr. S, W. Lawton, City Attorney, Hancock, Michigan : 

Dear Sir — I have your communication of June 10th, in which you 
refer to Section 3353 of the Compiled Laws relative to the issuance of 
bonds for building school houses in cities of the fourth class. You ask, 
"Do you understand that only property owners and taxpayers may vote, 
or are the same people entitled to vote who are qualified to vote for 
members of the board of education?" 

In reply thereto would say I understand that upon such proposition 
only taxpayers, including women, and who possess the other qualifica- 
tions relative to residence are entitled to vote. 

Respectfully yours, 

FRANZ C. KUHN, 
L-g-o. Attorney General, 



LIBRARIES. FINES. When arrests are made under a city ordinance, 
the fines may be turned into the city treasury and do not go into the 
library fund. 

June 28, 1912. 

Hon. Luther L, Wright, Supt. of Public Instruction, Lansing, Michigan: 
Dear Sir — Since we rendered you an opinion dated January S, 1912, 
relative to the construction of Section 14, Article 11 of the present Con- 
stitution, we have given this matter further consideration, and the 
opinion of January 5th is hereby modified in accordance with the fol- 
lowing : 
Section 14 of Article 11 of the Constitution reads as follows: 
"The legislature shall provide by law for the establishment of at least 
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one library in each township and city; and all fines assessed and col- 
lected in the several counties, cities and townships for any breach of the 
penal laws, shall be exclusively applied to the support of such libraries." 

In the case of Fennell v. Common Council of Bay City, 36 Mich. 185, 
the similar provision of the old Constitution was construed. The Su- 
preme Court held that the term "penal laws" in the constitutional pro- 
vision requiring all fines assessed and collected in the several townships 
for any breach of the pena) laws to be exclusively applied to the support 
of libraries, referred to the laws of the State for the preservation of 
public order and which are enforced by the State authorities, and that 
the provision di5 not extend to penalties fixed by and imposed nnder city 
or village ordinances, the circumstance that like offenses were punish- 
able under State legislation, whether identically or otherwise, not affect- 
ing the question. 

Under this construction of the constitutional provision, when arrests 
are made under a city ordinance, even though the offense is one covered 
by a State law, the flues may be turned into the city treasury and they 
do not go into the library fund referred to in the Constitutioiu It will 
be understood of course that a city or village can pass no ordinance 
inconsistent with the State law. 

Respectfully yours, 

FRANZ C. KUHN, 

W-g-o. Attorney General. 



COUNTY LAW. HOARD OF SUPERVISORS. SUBMISSION OP 
QUESTION TO LEVY TAX OR BORROW MONEY, UNDER SEC- 
TION 2, ACT 28, P. A. 1911. To authorize the submission of a resolu- 
tion to levy or borrow a sum of money in excess of the amount allowed 
by Section 1, Act 28, P. A. 1911, to the electors of the county, a two- 
thirds vote of the board of supervisors is not necessary, a majority 
of all the supervisors elect being sufBcient. 

June 28, 1912. 
Mr. Joseph J, O'Connor, Prosecuting Attorney, L'Anse, Michigan : 

Dear Sir — I have your communication of the 21st inst. in which you 
ask to be advised whether it is necessary to have a two-thirds vote of 
the board of supervisors in order to authorize the submifunton of the ques- 
tion of levying a tax or borrowing money in excess of the amounts pre- 
scribed in Section 1, Act 28 of the Public Acts of 1911, to the electors 
of the county. 

In reply thereto, your attention is called to the fact that Section 1 of 
Act 28 is based ujwn and practically identical with Section 10, Article 
8, Michigan Constitution. Section 2 of Act 28 provides in part as fol- 
lows: 

"Whenever the board of supervisors of any county shall by resolution 
Tote in favor of levying a tax or borrowing money in excess of the 
amounts prescribed in Section 1 of this act, the question of levying or 
borrowing such sum sh.ill be submitted to the electors of the county 
at the general IN'ovember election, or the biennial spring election, or at 



Digiti; 



c by Google- 



ATTORNBT GEINBRAL. 435 

an election to be held on tlie flr&t Monday in April aubeeqnent to the 
passage of such resolution by the board of siiperviBors," 

In neither Section 10 of Article 8 of the Constitution, nor anywhere 
in Act No. 28 above referred to, is there used any .language from which 
it conid be implied that a two-thirds vote of the board of supervisors 
is necessary in order that a resolution may be submitted to the electors 
of the county. Your attention is therefoi-e called to Section 2476 of 
the Compiled Jmwh of 1897, which provides in i>art as follows: 

"A majority of the snpervisoi-« of any county phall constitute a ^juorum 
for the transaction of ordinary business of the county, and all questions 
which shall arise at their meetings shall be determined by the votes of 
a majority of the eupervisoi-s present, except upon the final passage or 
adoprton of any measure or resolution, or the allowance of any claim 
against the county, in which case a majority of all of the members elect 
shall be necessary." 

I am clearly of the opinion that the resolution referred to in your 
inquiry would not require a two-thirds vote in its favor, but would re- 
quire a majority of all of the members elect of the board. 
Very respectfully yours, 

FRANZ C. KUHN, 

P-g-o. Attorney General. 

VILLAGE hXW. FIIJLTNG VACANCIES ON BOARD OF TRUR- 
TEKS. QT'ORUST. The filling of a vacancy on the village board is 
not a transaction belonging to the class i-equiring a two-thirds vote of 
all the members elect and would therefore only require a majority 
vote of .1 quorum of the council, so that three out of five members 
would be sufficient vote to All the vacancy. 

June 28, 1912. 
Hon. Ari E. Woodruff, Wyandotte, ]^[icliigan: 

Dear Sir — I have your communication of the 17th inst., in which 
you State sul>stantially that your village is incorporated under the 
laws of 1895 relating to villages; that there is now a vacancy on the 
Board of Trustees; that the remaining five trustees have uudertakCTi 
to fill the vacancy, three of them being in favor of filling the vacancy, 
and two being against the proposition. You desire to know if under 
the authority of Section 2711, Compiled Laws of 18!)7, it would re- 
quire a majority of all the nieml>ei's-elect of the trustees to fill this 
vacancy or if a majority of the i*emaining meuil>ers of the l)oai-d can 
do so. 

In reply thereto I call your attention to Section 27S2 of the Com- 
piled Laws of 1897, which pi'ovides in i«irt as follows: 

"The council shall prescribe the rules of its own proceedings, and 
shall keep a record thereof. All meetings and sessions of the council 
shall be public. A majority of the trustees shall be a quorum for the 
transaction of business; a less numtter may adjouni fi-oni time to time 
and compel the attendance of absent uienibei-s in sucli manner as shall 
be prescribed by »i-dinnnce. But no office shall be created or abolished 
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nor any tax or aseeeement be imposed; street, alley or public groand 
be vacated, real estate or any interest therein purchased, l^sed, sold, or 
dispoeed'of, or any public improvemeDt ordered, unless by a concur- 
ring vote of two-thirds of all the trustees elect, which vote Bhall be 
taken by yeas and nays, and entered up<Hi the journal ; no mon^ shall 
be appropriated except by ordinance or resolution o# the council; nor 
shall any such ordinance be passed, nor any resolution appropriating 
money he adopted except by a concurring yea and nay vote of two-third* 
of all the truateeB elect." 

The filling of a vacancy on the village board is not a transaction 
belonging to the class requiring a two-thirds vote of all the members- 
elect and would therefore, in my opinion only require a majority vote 
of a quorum of the council, ko that three out of five members of the 
council would be a sufficient vote to fill the vacancy. 

Verv respectfully yours, 

FRANZ C. KUHN, 

Pg-o. Attorney General. 



SCHOOL LAW. IjOCAL ACT COSSTRUED. COMPATIBILITY. 
CHEBOYGAN COUNTY. 

1. The school districts of Waverly Township, Cheboygan county, and 
of Forest Township, same county, which are organized under local 
acts of 1897, pages 678 to G81, do not come within the rule of in- 
compatibility that certain township officers cannot hold office upon 
district school boards. 

2. The question of compatibility is detennined by reference to the 
statutes creflting the school districts. 

June 28, 1912. 
Mr. W. L. Coffey, Gommissioner of Schools, Cheboygan, Michigan : 

Dear Sir — I have your letter of the 7th inst.. in which you present 
the following questions: 

"Do townships organized under a special act come under tbe ruling 
that a member of the township board cannot act as a school officer be- 
cause they are inconsistent? We have four townships, organized un- 
der such act, in this county. They were organized about 1897 and 
this will be found in the local acts of about that time." 

In reply will state that I have examined the local acts which I pre- 
sume you refer to, being found on pages 678 to 681. Local Acts of 
1897. These two acts are not identical. The act relating to Forest 
township creates a board of three tnistees and the township cleiit and 
the township treasurer, and it is further provided: 

"That said district shall have all the powers and privileges conferred 
upon school districts by tbe general laws of tliis State, and all general 
provisions of law relating to common or primary schools shall apply 
and be in force in said district, except such as shall be inconsistent 
with this act." 
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The act relatii^ to Waverly township creates a board of educatJoo 
ccniBiBtiag of two truBteeB and the towoBfaJp clerk and the township 
treasurer. This act aieo makes the school district subject to the gen- 
eral school lawa that are not inconsistent with' the local act itself. 

This department has held uniformly that no member of the town- 
ship board is eligible to hold office on a primary school district board, 
organized under the general sdiool laws. The specific reason upon 
which this ruling is based, is that the law vests in the township board . 
power of removal of primary- school district officers. See Section 4472, 
Compiled Laws of 1S97. as amended by Act 32, Public Acts of 1909, 
and Section 145 Pamphlet School T^ws, 1911. However, where the 
township is oi^nized as a single school district, the township board 
does not have the power of removal. It is therefore quite clear that 
the township boards of neither of the townships affected by your in- 
qniry have the power of removal, the said township having been organ- 
ized afi single school districts. Neither in my opinion do these dis- 
tricts come under the provisions of Act 117 of the Public Acts of 1909, 
known as the unit township school act, which prohibits township offi- 
cials from holding school office. 

I am therefore constrained to hold that in the instances covered by 
yoor inquiry, the office of supervisor is not necessarily incompatible 
with the various school offices created by the two local acts refeiTcd to 
Respectfully yonrs, 

FRANZ 0. KUHN, 

P-g-o. Attorney General. 



MILITARY LAW. STATE NAVAL BOARD. COMMISSIONED 
OFFICERS. The commander-in-chief has authority to detail a suc- 
cessor to the appointed member on a state naval board at any time. 

June 28, 1912. 
Roy C. Vandercook, Adjutant General, Capitol, Lansing: 

Dear Sir — I have your communication of June 10, which reads as 
follows : 

"I have the honor to ask for an opinion from your department with 
reference to officers detailed as members of the State Naval Board. As 
we understand it, an officer detailed under Section 35 of P. A. S4, 1911, 
can be relieved from duty as member of that Board upon his successor 
being detailed by the Commander-in-Chief. The question relates solely 
to a member of the Board detailed under that section and not to offi- 
cers who are members of the board by virtue of their position in the 
Naval Brigade." 

In reply thereto would say Section 35 of Act No. 84 of the Public 
Acts of 1911 provides that : 

"There shall be a State Naval Board, consisting of the Adjutant Gen- 
eral of the Michigan national guard, the head of the Quartermaster's 
Department of the Michigan national guard, the officers commanding 
respectively each battalion of the Michigan naval brigade, and one 
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otiier commit^BioDed officer to be appointed by the commander in cliief 
from among tbe commiBsioned officers of the Michigan naval brigade." 

"AH provisions of law now existing or hereafter enacted which shall 
define the powers and duties of the Adjutant General and of the head 
of the Quartermaster's Department of the Michigan national guard, so 
far as the same are not inconsifitent with the provisions of this act or 
. of any rule or regulation adopted pursuant hereto, shall define the 
powers and duties of such officers regai-ding the forces of the Michigan 
naval brigade. In like manner, all provisions of law now existing or 
hereafter enacted relating to the powers and duties of the State Mili- 
tary Board regarding the forces of the Michigan national guard, shall, 
unless inconsistent with the provisions of this act or contrary to rules 
and regulations hereafter adopted, be considered as defining the powers 
and duties of the State Xaval Board in regard to the forces of the State 
naval brigade." 

Section 18 of Act No. 67 of the Public Acts of 1911 provides in part : 

"There shall be a State Military Board, consisting of the senior offi- 
cer of the line in the Michigan national guard, and of four other officers 
to be detailed by the Governor, at least three of whom shall be from 
among the active officers of the organized militia, not more than two 
of whom shall be of the same rank. These four detailed officers shall 
hold office until their successors are detailed and qualified," 

The foregoing sections contain the only provisions which have beoi 
called to my attention bearing upon the inquiry submitted. I am 
inclined to believe that under authority of said Section 18 the sncces- 
eors to the four detailed officers to rahich reference is herein made, in 
the absence of any fixed term, may be detailed at any time. Since 
Section 35 makes all existing provisions of law relative to the State 
Military Board applicable to the State Naval Board, it is believed that 
the Commander-in-chief has authority to detail or appoint from among 
the commissioned officers of the Michigan Naval Brigade, a member of 
the State Navat Board and that such appointee would ioimediately suc- 
ceed any such commissioned officer as may be holding tbe position at 
the time of the subsequent appointment. 

Toura respectfully, 

FRANZ C. KUHN, 
L-k-o. Attorney General. 



Digitizcc by Google 



ATTORNEY OBNBRAL. 43fl 

PRIMARY ELECTION LAW. ENROLLMENT BY AFFIDAVIT. A 
person wlio desires to enroll by affidavit must present an affldavit 
swom to before a notary public or other officer authorized to take 
acknowledgments. A township clerk would have no authority to sweor 
the voter to the affidavit unless he is a notary public. 

June 28, 1912. 

Mr. T. M. Cook, Chaii-man County Democratic Committee, Allegan, 
Michigan : 

Dear Sir— I have your communication of June ITth, in which you 
state that certain clerks in your county are enrolling new votera by 
merely presenting themselves to the clerks, the latter claiming the neces- 
sary authority to take the affidavit. You ask to be advised if the voters' 
affidavit should be swom to before a notary public or justice of the peace? 

In reply thereto would say the only method of enrollment at the present 
time is by affidavit. This affidavit must be presented to the township 
clerk. It must be sworn to before a notary public or other officer authoi^ 
ized to take acknowledgments. The fact that a person is township clerk 
would not authorize him to swear the voter to the affidavit unless he is 
a notary public. 

Very truly .yours, 

FKANZ C. KUHN, 

L-g-o. Attorney GeueraL 



PRIMARY ELECTION LAW. CHANGE OF PARTY AFFILIATION. 

An enrolled voter cannot change his party affiliation prior to the next 

primary election day unless he wishes to affiliate with a new political 

party. 
SCHOOL OFFICE. INCOMPATIBILITY. One person cannot hold an 

office on the township board and also a school office in a primary school 

district. 
OFFICES. INCOMPATIBILITY. The office of township treasurer and 

deputy township clerk cannot be held by the same person at the same 

time. 

June 28, 1912. 
Mr. John Klenk, R. F. T). No. 1, Brutus, Michigan: 

Dear Sir — I have your communication of June 15th, which reads in 
part as follows: 

"Can any man who enrolled last spring the first time change his party 
affiliation now and enroll new under another partv name before August 
27th the next? 

"2d. Can any township officer be elected or appointed for a school 
office in a rural district, while he holds township office? 

'•3d. Can the treasurer of any township be deputy clerk for the town- 
ship clerk and act in that capacity while he is treasurer?" 

In reply to your first inquiry would say that a voter who was enrolled 
last Spring cannot change his party affiliation on or before the next pri- 
mary election day unless he wishes to affiliate with a new political party. 
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A voter can change his party affiliation in the case of old political parties 
only OD a regular enrollm^it day. A primari- election day is not an 
enrollment day except as above indicated. See Section II of the primary 
election law. 

In answer to your second inquiry would say that (me pereon cannot 
hold an office on the township t>oard and also a school office in a primary 
school district. 

In answer to your third inquiry would say that I am inclined to be- 
lieve without a statement of all of the facta, that the t«'o offices in ques- 
tion cannot be held by the same person. 

Yours respectfully, 

FKANZ C. KUHN, 

L-k-o. Attorney General. 
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SCHEDULE "M." 

Abstract of the semi-annual reports of the ProaectUing Attorneys for the fiscal 
year ending June SOth, 1912. 
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Board of Kducatlon. Detroit, vs. Rheehan 27 

Board of SupervlBors. U'ayne ; Attorney Oeneral vs 20 

Bradley: Smitli vs .11 

BrandenburK. (KBcheated estate) 3« 

BrovD, (Escheated estalel 3(1 

Bronn, Insane 45 

BrlggB, Insane 45 

Bryan : People r« , 12 

Butterfleld vs. Koblnson 28 

Board of RuperrlBorB. Alcona ; Attorney General vs IT 

Board of OuperTlsors, (ienesee: Mtale Buanl of Ileallb vs .VJ 

Board ot SupervlBorB. Roacomnion vs. Allorney General 18 

Board of Trustees Michigan Km ploy meat Inatllutlon for Ihe Blind : C'onBoIldated ('oal 

Company ts 53 

BoltoQ vs. Auditor Ceneral 20 

Boydell Brothers: Attorney General ts 31 

Board of Control. 8(. rialr Flats: Attorney General tb 33 

Burdo. Robert, In re (habeas corpus! 14 

Burgln. (KBcheated entale) 3« 

C. 

Caboltb, et al : SIlTemall ts 27 

Calo; I'eople t» 12 

Campbell ; I'eople va 12 

(balder, et al. ; Attorney General tb 20 

raldwell. Caldwell and Bradley vs. Swift 31 

Case : I'eople vs 12 

Caruso and Demarino : I'eople vi 10 

Chambers : I'eople vs H 

Chandler VB. Klnde 31 

Chandler vs. Peter 31 

Chandler tb. Rlrhnrdaon Lumber Company 35 

Carlson ; I'eople tb Ii2 

(?heboygaa Indians : In re 22-3.1 

Cheesman. Insane 471 

Chelaea Kavlnga Bank : Commlsaloner of Banking ts 2T 

Ciamadlja: I'eople v» 10 

City of Grand Rapids vs. Attorney General 26-28 

City of Owoaso ; AKornej (ieneral tb 34 

City of Grand Rapids and Herald Pub. Co.: I'eople vs 34 

CItlzena Mutnal Fire InHurnnee Cn. In re Aimolnlnteni of Rei'elver 34 

ntlzena Telephone Co.. Grand Haplds & Jackimn vs. Auditor (ienerol 21 

City ot Wyandotte : Attorney (JcnerHl th 31 

rioaaer and Clothier vs. l-enlnitiilflr Bark and Lumber Co 20-2H 

rioBser and Closser v«. Robaree 33 

rioBser VK. Auditor (ieneral. .- 31 

Clark, Insane 43 

Commlsaloner ot Banking tb. Chelsea Savings Bank 27 

VH. State SiiTlngB Bank, Detroit 27 

va. State Hank, Feulon 2n 

va. State Bank. HTiHe Plceon 26 

TB. Farmerf and MerrhantK State Bank. Parma 32 

vs. mited Home Protectors Fraternity 32 

Commissioner of Inaurance tb. International ConRreBS Insurance Company :t4 

TB. Modern Circle SS 

Grand Froternal Order Ta J8 

Conaolldated CrjBl Company va. Board of Trustees of Michigan i: ni piny men t Inalllu 

tion /or (he Blind S3 

Common Council and Klectlon Commlaslon. City of Detroit: Attorney General va IS" 

Contlnental Suftar Company : Attorney General vs 32 

Conalno, IMward : Auditor (Seneral va 17 

CortlB, Insane .^^ . 4S 

UigmzecCyCiOOgle 



INDEXr-TABLE OF CASEIS, 1912. 458 

D, 

DavldKD vs. Auditor (ieneral 1*9 

DavlH : People vb 12 

Ilalry aod Komi CommlBBlaiier : Scall; and Scully vi 22 

IteMar, iDaane 45 

Detroit. (Irand IlavcD & Milwaukee R. R. tk. UlcblKBD Railroad Commlaslon S3-S5-34 

Detroit, Uracd Haven & Milwaukee R. II. te. Auditor General 24-:iQ 

Detroit & Mackinac K't ; Huron Land Co.. Ltd., ts 32 

Detroit A Mackinac B'r : Ulcblgao Railroad t'ommlBBlon. Co ti 18 

Dululb. South Bbore A Atlantic Railroad Co. va. Attorne; General 23 

Douglas, C. l: Co. vb. t)lda 33-34 

Dubrej, Insane 43 

Dowier. (egcheated eslatel 36 

Doyle T8. North Bhore Lumber Companr {'i cases) 32 

Dudley ; I'eople vs 12 

Dunston : Feuple TS 12 

Durbam ; I'eople va 11 



Kberle and Carroll : l'eo| 

Kdgerton 1 In re 

Ekula: People vs 

Embury vs. GoodenouKh 

ErlckBon; Sherwood vb. 



field, insane 

Fletcher RslBle vb. Auditor (tenerBl 

Ford, insane 

Ford VB. State Board of Edaratlon 

Foricutt, William : In re (habean corpus) 

Fuller 'leacbcBted estalei 



Gabriel, escheated estate 

Gallup, ineane 

Gates. Charles ; In re matter of 

Germanla RetlnlnK Company vs. Auditor General 

nleason. Insane 

Goodenough : Kmbary vs 

Grand Fraternal Order vs. CommlsBloner of Insurance.. 
Grand Trunk Railway Company vs. Audllor General,.., 
Griud Trunk Rallwav <'ompany vs. MIrhlBan Railway Co 
Grand Rnpid« & Indiana Railway Co, vs. Miehlgan Bnlli 
Gresg: I'eople vs 

Gustin vs. Auditor Gpnerni (S cascsl 



Hafncerty. Attorney General vs 

Hancock ; l-eople vs 

Ilancy vs. AudUor General 

Ilanlan, Insane 

Karris va. Konemlc I.and Co 

Harrison : People vs 

Ilawley : Trlanxle jjiad Company va 

Henry va Slovel 

HenoB; I-eople va 

Iloek ; People vb 

Hoffman vs, l-almer 

Holmes, Geo, U, vs. Auditor General 

Holmes, Kllpn N. : In re 

HoblB. insane 

Hopkins ; I^nayear vs 

IIoIlldaT. Insane 

Huff: 1-eople va 

Huron I.and Company. I,td. vb, Detroit & Mackinac Railway t 
Huron l,and Company, l.ld. vb, Michigan Land and Title Co, 



Independent Order of Red Croas : People vs 

International Congress Insurance Company vs. CommlBsloner o( Insurance.. 



460 INDEX— TABLE OP CASES. 1912. 

J. 

JahnsDQ (Dil CollliiB tb. Auditor (ieneral ^ 

johnaon, lasane 40 

Jack, iDsaae 47 



KaramohL : Poople tb 

Kappco; Welmer tb 

Keating vn. Auditor General 

Klnde: chandler va 

Kneoland vs. Auditor General 

Konemlc Land rompany vs. llarrlB. . 



i^apldus : People va 

Lawieace ; Standard Hoop Co., Ltd.. va 

Lenawee Telephone Company ; Attorney General tb 

Larocque. escbeaCed eatate 

Llneoln Ferguson and Kavanagh tb. State Game, FIbH and Foreslry Warden 
Longyear tb, tlopklna 



Male Ta. Miller 31 

Manistee & Luther Railroad Co. tb. MIrhlmD Railroad Commlsaloii 33 

Martin ; People t» JO 

Mason tb. Rice 33 

Manning. Insane 46 

AlBSser, Herbert. Inaane 48 

MsrloD tb. Michigan Railroad Commlaalon IT 

Meseher ; Shawl vs 35 

Metropolitan Surety Company: In re claim against 04 

Michigan Land and Title CommlBBlon : Huron Land Company. Ltd.. tb 34 

Mleblgnn Central Railroad Co. Ts. Michigan Railroad Commission 33 

MliMilgan Railroad Commlaslon ts. Grand Trunk R't Co 32 

TB, Pere Marquette R. R, Co 32 

TS, JlGtrolt, Grand ilaven & Milwaukee It. B. Co 23 

TS. Detroit & Mncklnar R. R. Co 2B-34-18 

TB. MlchlRan Central R. R. Co 17 

TS. Grand Raplda & Indiana R. R. Co 33-34 

vs. Manistee & Luther R. R. Co 33 

Marlon tb 17 

Michigan Central R. R, Co. va 33 

Mlehlgan Central Railroad Company: MU-hlgan Railroad Commission va 17 

Mk-hlgan Salt Works vu. Balrd and llndgiwn 26-27 

Mlvblgen SaTlDgs and I.and AsBuclatlon ; Bishop va 21 

Miller ; Male tb 31 

Mire : People va IS 

Moeller; People tb 18 

Morse: Wlldney va 28 

MulTftny ; People tb 13 

Modern Circle : CommlBSIODer of Insurance va 35 

Munhall va. Auditor General 34 

Morrow, escheated estate 36 

Itli'Artbur Co., Ltd., W. and A. ; va. Auditor General 32 

McCarthy, loaane 46 

MeCracken, escbsated estate 36 

McXeal. Insane 45 

Mcl'ullougb vs. unknown belra of Ailord 34 

McPbee VB. W. IL White Co 34 

Mcqiieen vs. Auditor General -M 

McKne vs. Sherman 32 

McPhec T9. ADdllor General 30 



llonal Biscuit Company: 

tlonnl <'nBh Register Co.: Aiiorney ■jenerai vs.... 

aly : People vs 

ely. Kmma ; In re habeas corpus 

Ian! James A.. Innaai'. '.'.'.''.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '. 

rlh. Insane 

irth Shore Lumber Company; Doyle vs. (2 csBea).. 



;,i;iiG«oglc 



INDEX— TABLB OF CASES, 1912. 



On«id& LRDd Co. vB. Aadltar <HiierBl.. 

O'Nell. Ada M., iDMDe 

O'Nell Phillip, inmiie 

Oppenhelmcr : People vh 

Oreo TB. Secretary ol State 

Osborne ; People VB 



Pack EBtate vb. Auditor Rmiere] 

Palmer, escheated estate 

PalneC: Hoirmaa ra 

P«rker; People tb 

Patrons' Mu'nal KIre iDsurance Co. of Hlcbigaa vs. Atto 

PenliiBular Power Companj vs. Becretarr of State 

PenlDBnlar Bark k Lumber Company; Clogaer A Clothier 
People T8. Adler & Adler 



I. Barrett . 
I. BaatB . . 



I. Camsa and Demarlnc 
I. Campbell 



L Cain 

i-.rlt)' ol GruDd Rnplds and Herald PubllBblng C 

I, Dunston 

i. rurham 

I. Rherle & Carroll 

I. Ekola 

I, Fritrh 



Independent Order o( the Red Cross.. 



l^pldi 
:*Lon 



I. Moell.T , . 
I. Martin .. 
I. Mulvnny . 



I. Simpson . 
I. Scharraa 



L York and York.. 



:yG00glt 



INDEX— TABLE OF CASES. 1912. 



Page. 

yulder; PeO|)re va 12 

E. 

Radley : People va 

Rayburn. Campbell and Denton vs. Aadllar (ienerai 29 

Repeals o( tlnlveratt]' of MIcbieeD la. Auditor (iea«ral - IT 

Rlcer MaBOD va 83 

Riley, Dora B.. In re (babeaa corpufll JS 

Rlcbardeon Lumber Campany: Chandler ra 39 

Robarge ; Closser and Cloaser va 33 

Roblnaoa vb. Butterfleld 28 

ReldT. Reheated estate 38 

Runjan, Inaane 43 

Ritchie, tDBBne «* 

8. 

Saner. Insane 43-4S 

Sartorl ; People vb 9 

Si-bafran ; People va 10 

Srtinelder ; People v» 11 

8cul1; and Scull; vs. Dairy and Food Commlaaloner 22 

Secretary ot Slate ; Oreo va 19 

i'enloaular Power Co, va 18 

Segal ; People vs ' ' ',..'..'.!..!!!!!!!!!!.! 13 

Shurkey ; People va 10 

Slieehaa va. Board ot Ednpatlon, Detroit 27 

Shawl VB. Meagbec 35 

Sherwood va. Kriikaon 31 

Sherman va. McRae '. 32 

Singer; People vg ; 13 

SImpeon ; People va 14 

ailvernall vs. CaJwIth 2T 

Sllaa. InBBne 48 

Slver ; la re Petition of B4 

Smith VB. Bradley 31 

Sperry and llutchlnaon Co. va. Altumey Qeneral 23 

Spaeth, insane 48 

Stale Bank o( Fenton ; ronunlaaloner of Banhlog tb 29 

State Bank of While Pigeon ; CommlBBloner of Banking va 26 

Stale Savings Hank of Delt^ilt ; ComtnlBaloner of Banking vs 27 

State Board of Kdncatloo : Ford vs 17 

State Board of ilealth va. Board ot Supervisors. Genesee B2 

State of Michigan : Title Guaranly & Surely Co. vs 25 

Standard Hoop Company. Ltd.. vs. Lawrence 31 

Stewart ; I'eople va 10-13 

'-■- Insane « 

Inaane 44 

Wedemeyer va B3 

; In re 63 

Stovel ; Henry ts 31 

Swift va. Caldwell, Caldwell and Bradley 31 

Swifi va. Auditor General 27 

Swift: I'eople va 12 

Swenaon ; People vs B-13 

Siiperlntendenc of Public Inatnictlon ; Public Bchaola, Mnskegon va 18 

T. 

Tart : People vb 11 

Taylor, lUnch and Wedemeyer vs. Attorney deneral 2« 

Tesamer: People vs... 12 

TltC^arante/sifraty'^C^'va.^State'of Michigan, 'el' a'l .'.'.';.''.'.".'!.".''; i i !!.' i .'" ^ !! ! 25 

Tonneller; People vs 10 

Tompklna, Insane 45 

Township of (ireenfleld ; Andemun va 30 

Triangle Land Company vb. Auditor General. ' 19 

Triangle fjind Company vb. llawley 31 

Turck ; Wedemeyer va 32 

U'umbutl vs. Auditor (Jencral 30-32 

V. 

I'nited Home I'roterlors' Fraternity : Commlaaloner of Banking vs 32 

rnknown Heirs of Axford : MrCullough vs 34 

Digitizcc by Google 



INDEX— TABLE OF CASES. 1918. 
W. 



WBlk. ucbrated eatale. 
WsHhlagton. escheated e 
W«demeyer ts, HtorniB. 
Wedemeyer vb. Turrk.. 



W«Bt, i 

Weimer 



TB. KapiKD 18 

tiuiLLufi ; People vs. 9 

Wblte. W. H. Co. ; Mrl'bre tb 34 

Wlldey Ts. Uorae 29 

WIlBon ; People ts 12 

wntBle TB. Auditor (ieneraL 30 

Wllltama va. Andllor (leneral 30 62 

Wllllama. Insane 40 

Wright ; People A 11 

Wright, escheated esla'e 30 

Welper, Inaane 41 



York t York: People v 



Digitizcc by Google 



INDEX— NAMES OF OPINIONS, 1912. 



SCHEDULE "Q." 

INDEX OF NAMES OF OPINIONS, 1912. 



Page. 

Abbey. Gen. 1'. U l.")l 

Abbott. K. F 388 

Acfleld, John 365 

Alway, C. D 305 

Alway, Elmer D 78 

Anaeraoo, Ki, 241 

Andrews, W, II., proBecmlng attoroer 70.878,894 

Armour. R, S 240 

Ashlpy, C. J 343 

Atherton. A. II 323 

Auditors, Stale Board 131 

Averill, H. H 3»0 



Babcook. F. B 157 

Baird, M'. 8 81 

Baker, Herbert F 354, 421 

Ball. D. H 204 

Bates. U H 346 

BBumberger, C. A 326 

KeeTersoD. Jane 363 

Beecbom. D. E 135 

Belden. W. T 206 

Bell. Frank A., prosecutlDB attorney Ill, 150 

Berg-, Oamr 234 

Beuel, A. L 416 

BU>top, C. A 129 

Black, A. W., protie<?ullnK atlorney 227, 328. 36T 

Blacliaey, E. T 222 

Boomtiower. X. A... prasecutlnK attomey 207 

Bowers A Bandx 134 

Bowler. J. F ' 387 

Boyor, C. A 360 

Braustrom, Wra. J., proaemtlng attorney 372, 388 

Brewnter, C. B 108 

Bromley, P. B SOT 

Brown. Fred 849 

Brown, F. B 292 

Brown. W. B.. proaeculins attorney 82 

Brown, W. T 367 

Browne. C. M„ prospcittlng attorney 13", :;n3. ,101, 352 

Butler. A. J,, prosecuting attorney 303 

Riiltora. Tho On 276 



rampbell, 1 



faryer, Chaa. II 

Carton, A. C 

CaRwell. L. C 

<'lia(ie. P. W., proseciitlnK n 

t'hatelle, E. J 

Chamberlain. Frank 

CbllBon, I-l V 

Christian. l>r. K. A 

Cllley, James 

Clark, n. Ilealy 

Ctark, I.orhwood. Bryant Sc 
Clay, S, I' 



gitize^CyGoOgle 



INDEX— NAMES OP OPINIONS, 1912. 4S5 

Page, 

Coirpy, W. r ^ 4B0 

Coie, Mrs. H. K 826 

Cook, T, M 888, 489 

rook & Chanaler 258 

Cowell. Glea 242, 277. 3S1 

Cox. MBjur J. N 77 

Crawford, Jay 402 

Cransge. 8. P 8fl 

Cnuie, Riley I... Jndge of probate 416 

Crlssmao, Claj 1D4 

Crowley, D. H,. proMcutlng atlorney 186, 209 

CartenlUB. E. F 167 

Curtis Hub. Co 110 



Dame, R. M., Dairy and Food Commissioner 18S, 260, 270 

D«t1b. W. H 889 

DaTlBOD, W. K IBS 

DawaoD. M. 360 

Dean, W. H 392 

DeFoe, M. H 291 

DerllDK. H. J 138 

Deoel, A. L 428 

Dewey & Ronse 339 

DIener, J. M 89 

Dlete, C. 3 252 

Dlion. Dr. B. I... State Board of HealCb 87, 152, 166, 177, 178, 27S. 338, 391 

Dod((e, Frank L 289 

Doddtt. Teresa 112 

DoDglasB. M. B 69 

Dovel, C. J 180 

Doyle, E. U., Banklns CommlHloner 89. 118, 146, 188, 164, 197, 274, 428 

Draper. Joel 260 



Daanlng k Sod. . 



Eaton. A. J 287, 300 

Eldred. H. E 112 

Eldrldge, G. W 4IS 

Elkholm. JohD 248 

Emery. Joel 858 

Ely. Townsend A.. State Highway Commlnloner 72, 80, 125, 380, 3&T 



Fansboner. P. M 361 

Fead, Louis H., urosecntlng attorney 411 

Ferris, Volney W 286 

Ferris. W. N 395 

Fetterman, Wm. J 398 

FlDkelB'en. Max H 306 

FItcb, Dwigbt H., proaeentlns attorney SS, 431 

Folaom. E. 138 

Poi, N. W 819 

Fraker, Martha J , 810 

FranclBt James 408 

Franke, Carl, Judge of probate 376 

Frencb, F. R 201 

Fuller, Clarence J30 

Fuller, Ernest 8 266 

Puller, O. B.. Aadltor General 83. 17B, 257. 207, 804 

Fuller, Otis, warden 172, 331 



Gardner. Harry B t OS 

George, T. H., proeecutlnB attorney 100, 426 

Olddlnga, C. H 401 

Gilbert. N. R 67 

Giles, Chaa. I ., 388 

GllllB. T, H 220, 413 

Olasner, II. C 315, .340 

Onllc. Chaa. S 1ST 

Oreen, H. 8 186 

Green, h. A 317 

Groger, O. A 826 

GlH^ H. J., prosecDttng attorney. 233, 200 



-cbyGoogle 



Hnegartr, J. 8. . . . 
llahDenbere, JoBepb 



INDEX— NAMES OF OPINIONS, 1912. 

"■ "S 



.._ t.: -.. 

HambUier, J. F 63, 181 

Hamilton. Krama 344 

Hammond, J. V 432 

Hammona, R. I, 262 

nampton, W. B 249 

tlannon. J. E 242 

Ilanslorskr. ('. n 26B 

Harris & Ilarrls 37S 

HaBtlOKS. J. M 401 

IlauRhej. Dr. \V 70 

llavlland, J. M 200 

llaydeD, Asa K,. prowruMnK Bltorn*)' 310 

tlayden. <'. H„ praspcutlDS ■ttorooj' 224 

llelTeran. <i«i 88 

llewHt. W. C 14» 

Hitchcock. C. W., proBccutltiK atlora^r 74 

HliBon, V. 1 246 

HocklDE. Joa. 860 

tlolromt. Martin H 419 

Holm, M. L., bacterlologlBC 78, 203 

lIOUBb. A. I' 294 

Howell, H. R 258 

llower, NelBOn 873 

nurlburl, A. C 828 

Hulbert. H. 8., Judge of probate 248 



JamM. W. Frank. 
Jdwell. Uarrj D. . 



Jonea, JohD, proserutlDK altorne;.. 

f„t,ma A \V 






KavanaKh, C. H 

Keller. S- H 

KeniKdy. Ed. Vi 

Kiefer, l»r. <!. I 

iudirc o( prolMtf 67, 132, 



Kirby. 
Klrrhne 



achman. Koben II.. 

Klenk. Jobn 

KnUM. J. (' 

Knowlton. J. C 

Knox. Frank 



Tjiwuton, B. I* 141. r'S. S50. 208. 288, 304, 320, 4.^1 

I^lbraod. (i. v.. prosM'Utlng altornes' 293 

I^rerlDji richanRc Hank 257 

Ix)n)t, Ur. O. R 75 

Lunelle,' N. . . .".'.'. '.'.'.'.'.'.'.'.'.'.'.'.'.','. ■.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.*.'.'.".'.'.'.'.'.'.'.'.'.'.'.".'. '.'.'."..' '.'.'.'.'.'.'. 398 

Lyon, Frank A 313 



Harkle, lames 3.^1 

HalaoQ, JohD 33.1 

M»™h, I'llny W 363 

Martin, Ilavid 818 

Martlndnle. F. C. Secreinrj' of State 61. All. 71. 103. 104, 122. 160, 230. S3.->, 404 

MalhPKB. J. R. lloani cif AnflllorM 163. 100, aR."i 

Matthewa. Koy II.. iiroKPciilltiB attorney 370 

MattlipwB. S. M 374 

May. John * To 30B 

Mlchener. I'l. f.. nroHeciillnjr allornpy lOl, 2iri 

Mlplilaan Ilall 



rbarlea 

Mlalel'l. A. v'.'.'. 
Moeller, W. F.. 



Digitizec 






INDEX— NAMES OF OPINIONS, 19J2. 



MolneC, Ed, J.. prosecutlDC attorney 

UoDtaaiie. E. r 

Moore, Wm. V 

Mortord. J. I, 

Moulton, P. II 

Murraj, U. T.. Stale Board of I'ardona. . 
Munaon, Jamea R 



McBrlde. Homer J,. 

McCall Bros 

UcDoDHld, A. K 

McDonald. D 



MeGawD, M. G 

McUurrlD, <)?n. W. T. . 

McUnian. Mllea 

McNul, C. W 

McNeil, \V. (1 

UcKnlsbt A Cook 

MrKorkle. W. f 

Mi^Leod. M. J 



S., oil iDBpector. . 



Oatra, w; n.. r.ame Warden 72. 91, 116. 117, 121. 125. 159. 1G7, 244 

OwBD. Robert L 77 

Owen, W, II eg 

Onerhous. I.. 11.. proefeullni! attoroey 233, 3TT, 3t(9 

Oabom. GoTcrnor 62. 188. 202, 20», 222, 220. Rfl2 

O'Bllea, W. B 139 

OConnor, J. J., pnwecmlnB alloraey 181, 214, 325, 374 



l'BlDi«r. r. A., Inauraore r 

PatteraoD. J. It 

Payne, Isaac X 

Payton, D. S 



Powers. Perry F.. CommliisloDer. . 

Poynton, ThOB. M 

Ptielpa, E. F 

Prenttce. A. D 



Rascb. F. A 

Reams, I-eand^r . 
Relmer. Wm 



ItuBBcll. Fred J.. Board ft Pnnion 

ItanHPll. James, wurdeii 

Ryall, A. II 



8apb. H. P 

»>antord. [I. A.. 

Havory, <\ P... 



INDEX— NAMES OP OPINIONS, 1912. 



Serald, : 



Sharp, James 1 
^hephe^' " 



■¥.- 



Shepherd. Hugh, prooerutEDg a 

ShlDkmBU, W. A Ill 

Shalfz, J. H «5 

Slmpaan, N. P., Wsrden 74. 98. 123, 1124. 134, 1S3, 1S4, 312. 213, 22S, 2iSR 

Rmlth, Fred P.. proaeciitlns atlomey 281 

Smith, II. fi 41B 

Smith, John W 428 

Smith. Nell 384 

Smith, Robert A.. Judge of pTOliate 143, 279 

Smllb. 8. W 212 

Snell, W. M.. judge of probate 21» 

Snyder. J. L 93 

Snjrder. Robert 221 

Bowie*, (ieo. W 300 

Sparks. F. M 241 

Speoeer, A. L 65 

Spencer. J. P 171 

Staebler, W. M 389 

Stearng, W. J 408 

Stedmso, Wm. K 424 

Stevens. M. W 108 

Stewart, John A 87, 243, 273 

Stewart, H. P 383 

Stickel. W. ir 239 

Btlckney. F. B 17B 

Stone. P. II 283, SS2 

Stover. H. 203 

atrattOD « Evans 272 

Strauss Bros 278 

Htrom, T. F... prosecuting atlomey 138. 33t 



Paylor, J. 
rah. L. B., 



. Prof 1 

'iliompKiii, A. D 1 

Thompson, W. L i 

ThorrlnstoD, Justus i 

Thnrber, E. G ! 

Travis, DeH. N., Secretary to Governor 03, • 

Trojer, Laird J 1 

Tucker, C. L 1 



Van Broekln, J. F. . . 
Vandercook, Roy C . . 
Vandereook, O. A.. . 
Vanderwerp. John . ■ 

Verbeck, F. 8 

Veterinary Board. Sti 



Walker. John 
Wade. B. F. . . 
Wlard. J. K... 



Warner. Glen E., prosecuting 

Wattlea, B. H 

Weadock, Leo 

Wells. R. T 

Whitman. G. M , 

Wiley. Merlin , 

WIckham, Burt 

WIllIamB, C. J 

Wolcott, Blanche 

Wood, Albert D 

Wood. Sarah A 

Woodhead. Wm 

WViodmff. Arl K 

Wright. Jj. L.. Bupt. Pub. last 100. 100, 32T. 20.1. 202. 308. 324, »01, 371. 

Wykea. Roger I ■. 



Yeamd. W. II.. prosecuting attorney 50, 129, 140, 218 



. Chas. 

Digitizec 



i; Google 



INDEX— SUBJECTS OF OPINIONS, 1912. 



SCHEDULE "R." 

INDEX, SUBJECT OF OPINIONS 1912. 



Adoption of child: Page. 

conMDE ol auperlutendenC or board ol control of state public achool necegsar]' 

where child Is ward of the achool 376 

A^lcultnral aocletlea : 

uae at worda "State Fair" 242 

Aliens, not eligible to offlce of : 

notary public 183 

Attorney General : 

will not Interfere Id municipal aSalrs unless tor grois abuaea 420 

Auctloneera : 

no state license 136 

Automobile sod tsilcab carriers: 

not rongldered public aerrlce corporBtlona .". 103 

B. 

Banking law : 

Loans not to exceed B0% 113 

Mnklns good Impairment of capital 140 

authority of banking commissioner 146 

fledging personal securltlea to obtain postal saving deposits 1S8 
ivestment In land contracts by savings baaks 1ST 

limited partnerahlp associations for bonkltig purposes, not formed under Act 

191. F. A. 1887 335 

articles of Incorporation of State bank. Incorporator cannot act In representa- 
tive capacity 428 

Board of supervisors : 

equalliatlon of taxes la October Ill 

equalization, meellng In October 136 

sale of for county road system 72 

county road system, expense of advertising BT 

voting part bond Issue for schools 106 

Brokers and bankers: 

buying and selling stocks cons litotes brokerage. Firm msy use the term 

"Banker." quallHedly 383 

Building and loan asaoclatlans : 

not authorized to receive general deposits 368 

C. 

Cheeks ; 

drawing irllhaut funds 110 

Circuit court stenographer : 

payment of assistant ICO 

Cities: 

amendment to city charter, necessary vote and publication 202 

chnrter commissioners, election of TS 

city council, right to declare vacancy 141 

charter revision committee, IHibllc schoota not subject to charter revlalon 280 

charier revision committee. No authority for petition to call election of for 

primary enrollmoDt day 240 

charter revision committee. Supervisor not eligible 180 

fines under city ordinance, disposition of 483 

Bupervlsors of cltlea, appointment of under commission form of goTemmeiit . ■ ■ . ZOO 
election to submit question of bonding for electric light plant. Who entitled 

to vote 3115 

fourth class. FlIllDg Tacancles to office by appointment 374 

Id conflict between city charter and the constllutlon, the latter controls 85S 

power to appoint sDpervlsois under commlBSlon form of \ ~' 

proponed city charter, correction of errors 

fourth class cities may regulate saloon license fees by c 
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Cillieaahlp : Fkge. 

stalug at person born In U. S. during temporar; HOjoum. of alien parents 370 

allenB vlth flrst papers nol citlieas 33& 

birth la United Btatea flies status 823 

Coal: 

contract for elate Inatltutlon 75 

Commerolal feeding atalTs: 

brandlDg and marking 2T0 

board of supervisors In pqualliatlon proceedings 259 

Coropensatlon i>( olBt-ers : 

Act 2m. V. A. 1011 not effective 99 

required to esrablttitt employment bureaus In different cities SO 

Condemnation procepdlugs : 

for Ktale Instltiitluns, payment of expenses of 213 

Constitutional Inv: 

Act 1^4. r. A, 1011, not unconstitutional 329 

coun'y ofllr-er as candidate for legislature 291 

Ave da; rule as lo bills Id legislature limited to regular sessions 28G 

Immediate elfect opinion 2S1 

Immediate effect opinion by Mr. Wykes 311 

where conflict exists between cllj charter and the constitution, the latter contrula 353 

Contracta. state: 

purchniie of coal T5 

"for traveling 158 

Corporations : 

prvferred stock and shares, power to create without statute 122 

receiving propertv in paymenl ot capital stock 81 

property not avnilable to creditors cannot be received 61 

stock cannot be made non-lransferrable or non-voteable 3M 

forfeiture ot good time 74 

violation of parole 14 

Indeterminate sentence, validity ot eicesalve minimum 220 

loHlng good lime tar single Infraction 124 

release of under ruling a? Bupreme court 172, IT* 

release of lite prisoners on parole ■ 183 

releaw of prisoners under ruling of supreme court 184 

term of Imprisonment, time convict UDlawfully at large, nol part ot 342 

transfer of Juvenile 123 

Hnng report of Investigation of a home with Judge of Probate 6T 

not authorized to act without hla awn county 205 

County clerks : 

tees of under local act 1S7 

fees on appeal ot criminal cases from justice of peace 214 

County comralsBloner of schools : 

compensation of 1(K> 

rlftht to minimum salary 136 

aalarlea of clerks 109 

salary computed on baals of number of school rooms 306 

County drain commissioners : 

JurlBiJlctlon ot petitions where drains traverse more than one county 58 

County road comm Lis ; oners : 

no authority lo condemn land for gravel pits 80 

County treasurer: 

not eniltled to fee for ascertaining tax on description ot land 374 

not authorized to ndmlnlHier oaths unlei^N a notary public 68 

board ot supervisors. Majority required to submit resolution to levy or borrow 

money In ei<-e«n of amount allowed liy Act 2M. P. A. 1011 434 

bonding lo buy lands tor fair purposes 411 

nimpenwitlon ot board of Kupcrvlaurs In equalliatlon 2SD 

liiiard ot county nudltors and superintendent of poor, appointment of under 

county sanitarium, authority tor pnlohUxhlng and maintaining by taxation 33R ' 

quarantining county for faliure to maintain iianltarlum, not authorised 3.38 

BobmUslon of question ot bonding 168 
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_. r... , ,. , ; liave certlflfate ( 

before recordlog 

"■— '- -f payment of taxes, [ets for, how oomputeil. . . 



FODtaglouB. rajment of eipense 

right of appeal 

tuberculoslB not subject to quaraDtlne, . 






ipr Dot Do<-'e8Har; . , 
lion of neeeaslty. . 



DrIlkklaK rupa: 

DruEglBta : 



>lntlna to sale of liquor Id I 



._ __ ._ , .1 prescript Ion, 

sale of liquor Id local option counties 

E. 
Election Iflw: 

caucusca Judge of membership 

~ "mlt prpscrlbed for political parly membership.. 

__^ .. .,u^g certlfr nomlna, 

• proceedings 



challenging v 



whea reglatrallon buar 
qua 1 1 Ileal Inn of rolvrs 
primary elec^tlong (ace 



lulred to establish Id c 



f articles . . . 
lute relating t 



Forestry warden : 
Foiirlli class citlei 



I applied t 



rewiTe emer(teQcy funds 
Frntemlty hoiisps : 



I substnnfe tor spray 1 
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basa Id Branch count; 

. deer, non-resideac hua[e._ 

ILceUBe tor dwr, datlQK 

dlapOBltlon of ' ' 











rlyed from wle of c 
Saginaw county, not 









:"t°f,:' 



disposition of Bnee 
duplicate ILcensea ( 
flsb Id Inland lakes 
trBDsportatlon or a. . __ .. _ _ 
i...j_ -(rryiog out g[ state by u 

... .on and Bale of Kuropet" 

iintlng; rabbits witb ferret.. 

remOTSl of obaozloUB flBb vt 

Instructions as to application for deer llcmses 118 

rep«al of local acts 121 

iDStracIioDB as to llceaee for huntltig deer IID 

alKTettea, posBeseloD and sale 123 

sale of rabbits 108 

deer, shipping ont o( slate 110 



Governor : 

recess oppolntmente and conflnnatlon at special sessloi 
when required to sit as member of stale board nt nui 
Joint meeting of boards of trusteea at boms 
fixing rate of maintenance 



lllgbwaj' law: 

bonding county for county roads 

county road system. Submitting quentlon of boadlag on primary r 
reconsidering submlnalon of qnestlon of bonding, by board of superv 
county road commissioners, election and appointment of 



eligibility of 1 
good roads dlj 
ElghwaT comn 



authority of 



rict not dissolved 
Issloner liable toi 
be liable lo pay 

BbollBhed by 



overdrawing highway funds. 

iwnshlp action 



lai to township where county 


under'muntj 


road system 




ownshlp to build roBdH under 


county road 






re of money raised by bonding 


n township. 





y road syatem, eipenae of advertising a 
y road system, good roads district not 
y road system, reqiilrements of petition t 



218 



sclnding 

cODDty road system, rescinding 

county rosd syatem. Women not eligible lo vote on question of adoption o(. . 320 
county road syatem. All quallfled electors entitled to vote npon question of 

bonding 327, 380 

county road system. Ketum of lax to township 400 

county road system must be established under Reneral highway law 411 

commlBBlonec and township board may vole money, when 92 

county road system, requirements of petition to submit question 215 

townships entitled to return of tax paid under county road system, where state 

reward roads built prior lo act 108, F. A. 1011 60 

vote ol excessive amount for improvement fund, only void as to eicess 402 
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lEolIdaTS : 

Saturdar afteroaoD oat lor rauLlf offlclals. . 

ni>m? For feeble-minded : 

flxiDg rate of maintenance for 

Hurse-Bboeltig law : 



IfiOB, unconstUutloQsl 

HOiqiltals : 

no. law goTemlag locBCIon oF 

Immedla'e effect : 

leglalature sole lud^e of 

iDCompaClblllt; : 

township Buperrlsor and district school board 

school treasurer and township treasurer 

township clerk and school moderator 

township board and district echoo! board 

eupervjeor and county surreyor 

township offlcers and member of township unit district school board 

member of township board and member of primary acbool district board... 

township treasurer and deputy township clerk 

treasurer of fourth class city and member of city board of education 

Justice of the peace and township clerk 

offices of tnistee and health olBcer 

member ot boanl ot educaMon. In unit township district, and hlghwaji ( 



BilDK msilmum term 

person convicted of rape not parolable 

ndTlsnry board has no Jurisdiction before prisoner's term expires., 
release of life prisoners 

Inebriates : 

cannot t>e committed to state bospltala 

Inheritance tax law ; 

liability of executor and sureties 

transter ot land coplraci 

when penalty accrues -, 

Insurance law : 

rBBHttlly companies, rldera a« to employing attorneys 

violation of anti-rebate statute 

agreement to prevent free competition 

rebate ot premium by agent (o assured prohibited 

J. 

Judge of probate : 

not required to be an attorney 

what mileage entitled to 

Justice of the peace : 

failure to fumlab bond, ettect ot 

appointment of clerk 

cannot act as attorney and Justice Id same case 

Juvenile law : 

fudge's authority to modify an order commlttliuc to 
oys over 16 not admlssable to Industrial school.... 

transter from one prison to anolber 

commitment of boy 10 years of age 

marriage of Inmates ot Industrial b<Hne 

K. 
Kennedy, Dr. J. D, : 

Id re certificate to practice 

SItchell, Horace : 

appointment of successor to 

K, O. T. M. M.: 

L. 

Labor commissioner: 

authority to visit and Inspect telephone exchanges... 
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Legislature : 

application ot Bwtlon 22, article S cDDstltutloo. bb to printing: or bills 

cannot pass special act relatlnj; to a Tillage 

compenBBtlon and mileage of officers and emplofeea of 

confinmitlon of appolnl menta b; senate at special session 

offlcen recess appolDtmentB and conarmatlon at special BessioB 

membera of not ineligible to membership on clly board ot education.... 

officers and employees of. question of mileage l>e[n-een sessions 

power to give Immediate effect 



■^ 



procednre I 

Liquor law : 

local option, publlcallon of resolution of board of supervisors 

local option. Sale of unfermeDted elder and elder vlnegnr 

local option. Inlent as a neressarj element to an olTeniie under 

local option violation, evidence ot reputation : 

local option. When retarn of vutes on queallon of adoption not required t 

made 10 secretary of slate 

local option. Sate of liquors by druggists, mles relating tliereto 



erection of new btiTldIng on same location liiS 

place of sale 14H 

soliciting by retailer 148 

root sign not violation of law 138 

city of fourrb claaa Where ordinance flies number of saloons, council cannot 

grant a grealer number 37* 

closing on Monday following legal holiday falling on Sunday 108 

wholeaslers. distinction between splrltui '^ 



special election day not a holiday for saloons 288 

tonilnuing retail liquor business by administrator 351 

consent ot property owners to saloon location 36S 

form of application for retail license, not the duly of auditor general to prepare. 301 

sufficiency of sureties upon bonds of liquor dealera. han determined 3D3 

when appllcatlonB for licenses may be approved 3T3 

sale ot liquor by druggist In local option connly, how conducted 373 

saloons, destruction by Ore 128 

changing location by licensee .*. 30Q 



Michigan agricultural college : 

regulatfon of fratcmltrea In 93 

Michigan 1 



building fund not to be nsed for repairs to 
aval board. Appointment to HII vacancy upon 
I allowance fur dental surgeon commissioned.. 



Michigan railroad commlsalon: 

approval of stock Issued by public service coriiorations. . 



» and assistants by board ot n 
entitled to salary and per diem tor 



Mlsdemeanom : 

deflnltion ot 

distinguished from felony 

discontinuance ot complsini upon Ballatanlnn 
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recording tee. . 



Uortgtse lax law ; Page, 

additional recording tee aM 



I: ot bank sbarea Dot effected t 



computiuK DD face value 

determinmg amount b; sepsrate iDBlrnmeDt 3O0 

(lemp'laDH to fratenial beneCclary Bocletlea lOS 

exemption ot a. fund wtilch 1b lavested In mortgagee does not exempt tbe mort- 
gage 204 

extension of morlgagee as alfectlng tax 31R 

fees for recording affldarlta and rertlflvates 18T 

Hllladale college, mortgages 12S 

Indemnity mortgage not required to bare certincate of payment o( lai 110 

land coDtract .' 2(17 

laud contract, how acknowledged to be recordable 274 

land contract mosl be recordea when tax paid 27l( 

land contracts recorded before and after January 1st. 1012 281 

taxation of land contracts under ; :;40 

land contraclg, not witnessed or acknowledged, not entitled to record .'W4 

optional Willi owner an to payment of ad valorem tax or recording tax 344 

status of mortgage given prior to January Ist. 1012 344 

trust mortgage to secure bonds, no provision for partial payment ot mortgage 

tax , by bond bolder 345 

melbod of computing Indefinite mortgages 234 

the term "mortgage" Includes executory contract tor sale of land 41T 

mortgages, etc., given after January l9t, 11)12, not enfor.lble until tax paid. . 417 
mortgages, etc., given after January 1st, 1012, not subject to tax under ad 

mortgage given to banks' iubjeVt' 'to 'tax. V.'.V .'.'.'.'.'.■.■.'.■.■.■.■.■.■.■.■.■ .■.■.■.■,■.',■.'.'.■,'.■.',' UBT 

mortgages on church property 315 

mortgage to correct existing mortgage, etc 418 

mortgage given to correct detect 4.12 

mortgage providing tor annual payments 401 

mortgage securing annuity, bow computed 417 

non-resident owners of mc '"' 

paying taxes on undivided 

wbo may make alBdavti 

payment under act 01, i'. A. 1011 

property used for religious purposeii. Dot subject to mortgage tax 

recording ot land contract attached to deed under act 43. P. A. lUll.. 

rule Btated as to recording before and after January Ist. 1012 

taxation of under act 01, V. A. IBll 

taxation of under act 01. P. A. 1011 

laiatlon ot under act 01, P. A, 1011 

optional payment 

taiatlon ot under act 01, V. A. 1011 

trust deed as security for credit subject to tax 

trust mortgage to secure payment ot twods 

trust mortgage securing payment of bonds 

mortgage covering both real and personal property, how computed 

what amount computed on 

Y. U. U. A. building not excited 

Motor vehicle law : 

licenses Id fourth closa cities 

wbat Is compliance with Michigan law 

use ot non-sklddlng devlcea 

use of non-sklddlng device 



Notary publli 



iry public: 

aliens not eligible J83 



Oaths : 

county treasurer caunot administer unless notary pub 

Ofllcers : 

failure to qualify within lime 

Oil Inapeclloo ; 

offense under act 3T. P. A. 1W»» 

Oil Inspector: 

compensation of 

OlecHuargarlne : 

advertising sale of. using tbe word butler 
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Optometry : ^M*- 

(Mteopatbs : 
right to Bi 



reclBtratloD ieiiDlr«d 

L c'erCIBcBtes, ■ 



I^rtnerablp aesoclatloDS. Ltd. : 

statemeDt of purjHweB 

Physlclftng and Surgeons: 

revoking certlflcate of practice 

Plank road company : 

forfeiture of franchige 

qno warranto proceedings 

FolaoDs: 

use of serrated stoppers 

law relating to bottle alarms construed.. 

Poll tax; 

not authorlied In townships... 



Poor, superintendent of: 

qualffled elector eligible as 227 

appointment by board o( supervisors under local set 200 

Postal savings banks : 

state banks may pledge personal securities to obtain deposits 138 

state banks problblted fmm pled^ng municipal bonds to secure postal savings 

bank deposltB 88 

Premloms : 

tor sale of papers not prohibited 6S 

Primary election Isirr 

election of charter commlsgloners 140 

enrollment by affidavit 1T2 

enrollment by affidavit 12» 

enrollment by affidavit 239 

when enrollment board to be In session 239 

what members of board required to be present 239 

enrollment by city clerk ,171 

enrollment as members of citizens' party 78 

enrollment board 241 

BesBiooa of enrollment board 241 

enrollment, use of stamps 220 

effect of enrolling 226 

enrollment board, who conatltutea 221 

number of pollllcal parties 228 

Inslructlons to secretary of stale 230 

not applicable to spring state convention 241 

enrolltneDt board. Local acts affecting SSI 

not limited to particular parties 280 

purpose of tbe law 250 

city parties 260 

changing party enrollment 290 

application of tertn -non.partlslan election" 280 

new pollllcal parties 260 

enrollment In cltlea mandatory . . . .- 232 

cities less than 70.000, wben applicable 233 

enrollment required 201 

enrollment by affidavit. Tawnshlp clerk not antborised to administer oath 438 

changlns party aflllla'lon prior to primary election day 43B 

necessity of enrollment 26B 

Judge ot probate subject to 278 

new political part}- 278 

candidate acting as enrolling clerk 24B 

cougresElonal dSBlrlct committees 2SI 

new political party 268 

unavoidable absence from enrollment 287 

local political parties 288 

Independent cltliens' party B89 

re-enrolllng In new party 804 

election of candidate when nominated by two parties, as to which ballot he 

shall go on 832 

15% clause 847 

not applicable for spring county convention 272 

wben voter may enroll In new party 272 

aecesslty of enrollment 
candidate enrolled 



member of another political party, effect (^ t" riV^O 1^^ 
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Piinutrs election Uw— Con.; I 

operative In all couptles 

no provision lor selecting wsrd and cltT conunlttees 

enrollment by affldavlt 

form of request for earollment j ■. 

compenaatlmi of enrollment rlerk 

candidate for one party when enrolled In another 

names enrolled b; affidavit not coanted on nomination petition nale«s the; ap- 
pear upon the enrollment 

uae of pictures In theatre, elc 

Domination petition. Not Invalid If contains more than i% enrolled voteni.... 

filing nomination petitions with secretary of state 

mandamuB to compel receiving 

no application to local option 

conntlng Sundays In time 

date of primary In cities 

new political parties '. 

election commissioners In cities of fourth class 

15% clause 

use of newspapers 

letters and advertising matter 

election o( chairman and secretary of county committee 

townablp clerk not authorized to take affidavit of enrollment, anlesa a notary 

public 

alio ot cut permlaeible 

when voter may enroll by affidavit 

when voter may change party affillatliHi 

change of party afflllatlona, when :....'. 

changing parly aUHllations, when 

change of party affiliation . not by affidavit 

coming of age prior to August primary 

couDilng names enrolled by affidavit, on nomination petition 

uae of pictures and pamphlets 

commission form of government, section 16 not applicable 

enrollment Iward, who should be present 

candidates on official ballot 

person bound by enrollment 

township officers, not applicable to- .......' 

voting as enrolled 

Prtaoners ; 

payment of gratuity when tranaferred to Ionia state asylum 

for rape cannot be paroled 

Priwtn. Michigan state: 

bids for coal 



Prtie tlchllng: 

KoElblted .. __. 
ling distinguished from . 



iElblted by statute 



Prosecuting attorney ; 

Investigating divorce proceeding, fees for 

Public domain commission ; 

form of contract tor oil and gas leases, etc 

Public domain : 

terms ot leases for oil aitd gas prospectors 

authority ot public domain commissioners to mak« contracts relating to coal, 

Public service corporation : 

approval ot stock b; railroad commUalon 

Public policy ; 

Justice at the peace cannot act as attorney and Jnstlce In same case 

Pore food laws : 

milk, etc., licenses 

R. 
Railroads: 

residence crossing ..-'..'.-'........,.........,.......,,........ , . . 

autborlty of IdlcDlgan railroad commlaalon 



act 200, p. A. 1911, not effective... 

Saginaw «onnty : 

drain commlsaloner under local act.. 
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iary law : FacQ. 

Balarj of clerk ot boord ot health ITT 

quallfleaHon of vote™ 266 

life eatales 266 

compulsary edueatlon .' 265 

payment of tuition to high achooi 227 

when application to he made 227 

iDTsstlgatlon aa to Indigeal cblldreD to be made br countj agent Id cIij' haflnr 

no Juvenile court 143 

raising money hy bond In rlty of fourth elaaa 106 

part bond Issue 106 

word guardian deflned . 



indigent puplle attendloK high e 

reslgnatloQ of moderator to whom ijicimuum 

truants. Form of notice to parents 

treasurer of fourth ctasa city not eligible Co board of education of same city.. 

quallQcatloD of voters on bonding question 

exemption of soldiers, etc., from taiallou, not a lax payer 

qualmcatlon ol votera on question of changing site 

payment of tuition to high schools outside state 

qualincBllon D( voters, as parenls 

liability of new township unit school dlatrlct for contracts with teachers made 

prior to formation 

primary Interest fund nol available to pay bark borrowed money 

primary school money unlawful Co transfer for Incidental purpoees 

quallfloaclon of voters In city of fourth class on question of bonding Co bulM 

school houses - - -..-... 



Cheboygan, county. 



alteration need i 



petitioners most act In good faith 

township unit school system. Mandator 
county normal training school mandatory 

rescinding vote to ttond a district 

parllamentnrr rale as <o rescinding 

right to sell bonds after meeting called to resclad 

unit towDsblp system, method of determining number ot B 

female reglslrallon 

only cltliene eligible to school office 

appointment ot successor 

special election in township school district, how conducted., 
a school officer may qualify on his personal taxes 



veterans of wars, preference 
Soldiers' burial benefit: 



when governor required to 
ate board of heallb : 

expense of bacteriologlets . 



nory damaged by accident.. 



indigent patients 



condemnation 
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State reward roads: 

bonding for prior to net IBS. V. A. 1911 

return of road tni paid under cnimry road itystFm. . 
aee high nay law. 



appolntmenl ( 

State prlio 



'■•.ri 



state sanitarium : 

■upport of Indigent patients... 
approval of plana for kltcben. . 



aoldlera' homestead eiemntion. DelWltlon of liomestcad 

fra'ernal beneSciarj sorl^tlea. Reaeryp emerjrfni^y funds not aubjEct to taiallon 
Boldlcra' homeatead exemption. I'rrson ao expmiil rnnnot vote as n tax-payer. . 

ms compnny'a pipes Bad malDS. axsesBed aa peraonsl where located 

aoldlers' homestead exemption 

bsnk stork, rule for detennlalng ralne of 

exemption of private forestry renerve 

flold'ers' horaeateBd exemption. It widow remarries she loses exeniptloD 

raising money to pdvertise agrlcHl'nral Bdvnntages of bounty. coDstltutlonal , , 

reconveyance from tax title purchaser, amount reiinlred for 

aoldlera' homeatesd exemption. hiiBbnnd and wife owning property, what exempt 

wliat properly of power ™mpBny to be aanessi^ as personal 

disposition of mnney raised by taxatloa to advertise agtkultural advantage ol 

counties 

soidlera" liomestesd exemption, meaning of term "iniable property" 

county ireanurer not liable for Issuing, erroneous eertlflcate under aeetlon 13r> 

village assessment roll. Mortgaaes unon which mortgage lax Is paid, not sub- 
ject to taxation In vlllagpa for vlllagea puriioaes 

homeateHd eiempllon of BOldlern' widow 

soldiers' homestead exemption property owned In another slate, effect of 

mineral rights. Sale snd redemption 

mlperal rights as distinguished [rom surface rights 

personal property exempt 

where asaeased 

aoldlers' homes'ead exemption, what constitutes 

delinquent municipal taxes, charter provisions of elty ralatlng tbereto 



ent of mortgagea 

I property when Hen a'tacbei 

: tor collection of personal j 
itlon by board of supervlKors. 



neatead. amount of. . 

rights from surface rights. 



tax title purchaser affected by act 7,H. 1'. A. lOOT 

fepB for mllecttng taxes for villages 

rule as to assessment of personal pmperty with changing location. . 

assessment of pergonal property 

township road machinery notea not exempt 

eiiualizatlon by iHwrd of aupervlBors 

homeslend exemption of soldiers, etc 

compensation of village treasurer r 
eertlflcate covering scTcral deeds., 
aee "Deeds." 

Towiiahip law : 

only citizens eligible to elective offlcea ' 24.". 

publication of annual report 330 

special election, may be held when Hn 

quorum of township board n2:i 

who constitute township board 3H9 

what members vote .* 380 

commiealoncr of highways, flllng oath without bonds, holding over, declaring 

members of township' bnsrd.' right "to' vote.' .".'.',').'.'.'.'.'.','!.*!!" 'I !'' i "!.'"!"! ! 130 

memlicp of township board not to be bondsman for highway commlaslonep i(m 

annual nialcment of township board, how to be Itemlied 37^ 

health offlcern, anpotntment of 301 

whnt memhera of hoard of hcnllh cntllled to vote 301 

deputy clerk cannot sit aa member of township board ->08 

Township officers r 

compenaallon of. Act 2110. r. A. 1111 1 not elTpctlve 0« 

reatdence In portion nddpd to a ci 
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TomiBhlp school diHtrictB: P>BE- 

llpper PeDlnBDla 81 

act 176 ot laei Dot repealed by act 117. P. A. 1909 81 

om<xTB ot, term of olBce 81 

Bee "scbool Jaw." 

Tru«t Mimpanlea: 

may do abatract title busloesa 274 

dPpoaltliiE securities witb auditor oC Illinois 164 

Tuberculosis : 

who required to report 195 

visiting Dursea not required to reirart cssea o( ITS 



■esregatloD of pati 
board of correction) 



and cbarlties to approTe.. 



TJolverslty hospital . 
-g^r m 



charging for use of operating room In treatlug cblldren from state lnstllutton. , 



rslty of Michigan : 
oard of '- 



of regents baa authority to Insure bulldlnga of tbe 212 

regeniB claims for expenses of regents should be paid oat of ualverslty Interest 

fund 385 

VeaselB : 

taiatlon ol steam, disposition of moneys collected under tonnage tax law 304 

tonnage tai. wben to be paid 206 

Bteam, taxation of 89 

r^Hfratlon of non-residents 90 

VllIaBes r 

Incorporation of new Tillages, who entitled to rote on question of Incorporating 248 

Tillage treasurer, compensation of for collecting taiee 161 

Tillage clerk prohibited from contracting with tbo village 360 

filling vscanclea on lioard ot truBtees. majority of quomm 430 

fees tor collecting taxes 63 

Becllon 2867 and 2748 and 2860 C. I* 07 construed 63 

W. 
Warden ot prison : 

must retake prlaonn wrongly paroled 9S 

Weapons : 

carrying concealed Ill 

law repealed, partially Ill 

Women : 

as sureties or prlndpals on bonds 210 

owner of property Jointly with husband entitled to vote on questions Involvltig 

direct expenditure of money or issue of bonds, where otherwise quallBed. . . ■ SSO 

Dot eligible to vote to adopt county road system S26 

eligible to vote on question ot bonding county under county road system 32ft 

section * article 3 constitution 32ft 

not eligible to vote on question of adoption of county road system 320 

ellglblllly to olBce 133 

do not have general elective franchise 826 
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